. 
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ACCORD AND SATISPACTION. 
See Evipence 5. 


ACCOUNT. 
See Jusrice’s JuRIsDICcTION. 


ACTION. 

Generally, where matter subsequent, 
bars an action, it consists of some 
act or agreement on the part of the 
plaintiff himself, as in the case of 
a payment received after the action 
is commenced. Haughton & 
Booth vs. Leary vol. 3. 26 

See Commencement or Suit —Co- 

VENANT 1, 


ADMISSIONS. 
See DecLararions anp ADMISSIONS. 


AGENT. 
See Huspanp anv Wire. 


AGREEMENT. 


ment of the tenancy in tommon in 
the said land between A and B; 
although the suit of D’s heirs for 
whom Aewas agent, was fos the 
same land. oss ve. Dirham 
vol. 4. 59 
2. Where the controversy in a cause 
turns upon the meaning of the par- 
ties to a verbal agreement in fela- 
tion to a matter upon which there 
is room for dispute, it is proper 
for the Judge to leave it to the jury 
as a question of fact to ascertain 
what was the agreement of the 
parties in gelation to such matter. 
Islay vs. Stewart vol. 4. . 160 


See Assumpsrr—Contract. 


ALIENS. 
Ser Citizens 1, 2, 3. 


AMENDMENT. 


A conclusion in a warrant for a pen- 





1. Where an agreement was made 
between A and B, for the purpose 
of settling all controversies be- 
tween them, and in which they ac- 
knowledged, among other things, 
that they were tenants in common 
of all the lands whith they had) 
purchased from C, a memorandum 
endorsed on the agreement by the 
parties, that it was not to extend to 
the suit of D’s heirs against B and 
C, “and A, as agent or attorney 
for said heirs,"’ cannot be under- 
stood to except from the operation) 
of the agreement the acknowledg- 





alty, against the form of the stat- 
ute, when it should be against the 
form of the statutes, is‘a substan- 
tial defect, which is not cured by 
the verdict. But the Supreme 
Court, under the Ist and 10th sec- 
tions of the 3rd chap. of the Re- 
vised Statutes may amend the de- 
fect, as it does not change the is- 
sue between the parties, and is, 
according to the right and justice 
of the matter, found by the jury. 
State vs. Muse _ vol. 4. 319 


Sez Appeats 7, 8—DisconTInvance. 





544 





APPEALS. 
1, Upon appeals from interlocutory 





INDEX. 


Dunns, McIlwaine & Co. vs. Jones 
vol. 4. 154 


judgments, nothing should be cer-g, On appeals to the Supreme Court, 


tified excepting so much of the case 
below as is uecessary to present the 
poimt to be reviewed. Smith vs.| 
Collier vol 3. 67 
2. An appeal will not be sustained, 
where there is no judgment be-| 
tween the parties. nor at the in- 
stance of one who is not a party to 
the cause. Siler vs. Blake vol. 3.| 

« 95 
3. Where upon a conviction for for-| 
nication and adultery, the defend- 
ants were fined severally, and noth- 
ing was said as to how the costs 
should be paid, it was held, that 
the judgment was several as to the) 
costs also, and that one might ap- 
peal without the other. State vs. 
Jolly vol. 3. 110 


4, Appeals in criminal cases annul! 
the sentences rendered below, and) 
whether the sentences be approved) 
or disapproved, they are not to be! 
affirmed or reversed in the Su-| 
preme Court; but the decision of 
that Court is to be certified to the) 
Court below, with instructions to’ 
proceed to judgment and sentence, 
thereon agreeably to that decision| 
and the laws of the State, Séa/e 
vs. Manuel vol. 4. $8) 
5. In an action of assumpsit in the 
County Court against two, if they! 
plead separately ** non assumpsit,’”| 
but the jury find a verdict and as- 
sess damages jointly against both, 
one esnnot appeal without the oth- 
er, and if the appeal atthe instance 
of one alone be carried up and 
placed on the trial docket of the! 


questions of law—except such as 
appear on the record strictly so 
called—are not allowed to be rais- 
ed in that court which were not be- 
fore the court from which the ap- 
peal was taken. ‘The case made 
by the Judge below, is regarded as 
nearly as possible, in the light ofa 
bill of exceptions for specified er- 
rors. The presumption is, that 
whatever is not complained of was 
rightfully done; but this presump- 
tion cannot hold against what ap- 
pears. When by no reasonable 
intendment, facts can be supposed 
to have been shown upon which 
the charge of the Judge was given, 
and without which the charge mis- 
directed the jury upon a question of 
law presented by the pleadings and 
evidence upon a matter material to 
the issues which they had to try, 
an errar is presented upon a point, 
which, though not made in the 
court below, the Supreme Court 
cannot overlook. Ming vs. Aing 
vol. 4. 164 


7. An order of the Superior Court, 


either allowing or rejecting a mo- 
tion for an amendment, where the 
court has the power to amend, is a 
matter of discretion, and cannot be 
appealed from. nders vs. Mere- 
dith vol. 4. 199 


8. The fixing the terms on which an 


amendment is allowed, is a matter 
of discretion with the court which 
allows it, and it is not the proper 
subject of appeal. Clements vs. 
Van Norden vol. 4. 235 


Superior Court, and the plaintiff9, An appeal will not lie from a judg- 


obtain an order at the first term to 
take a deposition and the cause be 
then continued to the next term, it! 
vill at that term be dismissed, up-| 
on tue motion of the plaintiff.) 


ment, which is, in its nature, and 
professes to be, final, when it ap- 
pears that at the same term where- 
in the judgment purports to be ren- 
dered, a rule was obtained by the 














INDEX. 


party cast to exclude fronr the tax-| 
ed costs certain witness tickets, 
which rule was “suspended and 
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Court 4—Dower 8—Jusrices— 
Wait or Error 1. 


continued over to the next term of ASSAULT AND BATTERY. 


the court for hearing.” 
bread vs. We'ls vol 4. 271 


10. The Superior Courts may grant 
a new, trial, on the ground of ex- 
cessive damages, but that is a mat- 
ter exclusively within their juris- 
diction, and cannot be revised on) 
an appeal. Brown vs- Morris! 
vol 4. 429)° 


11. Upon an appeal from an_ inter-' 
locutory judgment in the Superior’ 
Court, allowed under the act of 
1831, 1 Rev. St. ch. 4, sec. 23,' 
the Supreme Court cannot receive 
a suggestion of the diminution of 
the record, and thereon take steps 


Good- In an action for an assault and batte- 


ry, the plaintiff usually. and as a 
general rule, has a right to expect 
a fair compensation in damages fo: 
the injury really sustained; but in 
addition to this, the jury may be 
sometimes called upon to give ex- 
emplary damages by way of pun- 
ighment, when it appears that the 
defendant was actuated by malice 
and a tora disregard of the laws, 
and the plaintiff was in no wise to 
blame. Causee vs. 4nders vol. 4. 

246 

See Tenanr 1x Common 2. 


ASSIGNMENT. 


for bringing up the proofs, or in'The distinction between an aséign- 


any respect altering the form in 
which the case is sent up; and i 
the Judge of the Superior Court) 
send up points which he has deci- 
ded, without also sending up his 
finding of the facts on which those 
points arise, or sending the evi- 
dence, at least, on which he grounds 
his opinion, the Supreme Court 
will be unable to decide the matter, 
of law raised on the record, and) 
consequently cannot take jurisdic- 
tion of the case, but will dismiss 


ment and an underlease, depends 
solely upon the quantity of inter- 
est which passes, and notupon the 
extent of the premises transferred. 
When therefore the lessee of a 
house for seven years demises 
art of the house to another for 
the whole of his term, it is not un- 
der lease, but an assignment pro 
tanto. Lunsford vs. Alexander 
vol. 4. 4i 


ASSUMPSIT. 


the appeal as Paving been improv- Where an agreement in writing was 


idently granted. Morrison vs. Mc. 
Eirath vol. 4. 474. 


12. If, upon an appeal by one alone, 
of two or more parties to a judg-| 
ment, in the County Court, the 
Superior Court proceed in the 
cause, and render a judgmeat there-| 
in against the appellant, and he, 
thereupon appeal to the a yet 
Court, the latter Court will not 
dismiss the appeal for want of ju- 
risdiction to entertain it. Stiner' 
vs. Cawithorn vol 4. 


501), 
SEE CASE STATED For THE SuPREME 


made for the exchange of slaves, 
and one of the parties afterwards 
refused to complete the contract, it 
was held that the latter might main- 
tain an action of assumpsit on the 
special agreement. JJobley vs. 
Fossett vol. 3. 96 


ATTACHMENT. 
See Levy 1—2. 


AWARD. 
If a cause be, by atule of court, 
referred to certain arbitrators or a 
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majority of them, an award made| 
by a majority of the referees nam 
ed, will not be vitiated by other 
persons, not named in the rule of 
reference, joining in and signing 
the award. Carter vs. Sams vol. 
4. 182, 
. The court will always intend ev- 
ery thing in favor of an award, and) 
will give such a construction to it! 
that it may be supported if possi-| 
ble. ‘Therefore where the arbitra- 
tors to whom a cause was referred, 
returned an award stating that “ we 
agree that E. S. (the defendant)| 
pay all cost and assess the plain- 
tiff’s damage to one hundred dol- 
lars,” it will be intended that the! 
defendant is awarded to pay the! 
one hundred dollars, as well as the| 
cost to the plaintif. Jbid. 182! 


. An award is sufficiently certain,| 
that is certain to a common intent; 





and the Court will not intend an a-|1. 


ward to be uncertain, but the un! 
certainty must appear on the face 
of the award, or by averment.. 
Hence, anaward made under a rule! 
of reference ina cause stating that 
the arbitrators ‘* agree that E. S. 
pay all cost and assess the plain-, 
tiff’s damage to one hundred dol-' 
lars” is sufficiently certain, as it 
means that the defendant is award- 
ed to pay to the plaintiff one hun- 
dred dollars, and also his cost ex- 
pended in the cause referred. J. 
bid. 182! 

See Esectment 2. 





BAIL. 


If two joint obligors be sued and one 
of them give bail, such bail cannot, 
upon being compelled to pay the 
debt by proceedings against him as 
such, sustain an action against the 
other obligor for money paid to 
his use, there being no privity be- 
tween the bail of one obligor and 





INDEX. 


Osborn vs. Cun- 
423 


his co-obligor. 
ningham ol. 4. 


BASTARDY. 


A payment to a mother, made by the 


reputed father of her bastard child, 
in full satisfaction for the mainte- 
nance of the child, may, if made 
before any order for that purpose, 
very properly influence the court 
in saying what further sum he shall 
pay, if it shall happen that the 
child is supported by her; but cer- 
tainly cannot operate asa bar to 
the power of the court, to wake 
whatever order in the premises the 
maintenance of the child, or a just 
compensation to the person who 
may have maintained the child, 
may require, Sjale vs. Harshaw 
vol. 4, 371 


BEQUEST. 


Where a testator bequeathed his 
negro woman Dice to his daughter 
Betsy, and added “ the first born 
of Dice that is living hereafter to 
fail to Martha Tennesson,”’ if was 
held that the intention of the testa- 
tor was to give to Martha Tennes- 
son the first child that should be 
born alive of the body of Dice af- 
ter the time he was speaking, to 
wit: the date of his will, and that 
she would take such first born 
child, whether born in the life time 
of the testator or after his death. 
Pearson vs. Taylor vol. 4. 60 


2. Where a testator, after leaving all 


his negroes to his wife for life, and 
giving to his son, after his wife’s 
death, a negro woman named 
Suck, bequeathed to his daughter 
as follows: ‘ After my wife’s de- 
cease, I give and bequeath to my 
daughter, M. M. C., one negro 
boy; and if my negro woman Suck 
should have another child, I give 
it to my daughter, M. M. C.;°’ and 

















INDEX. 


after the testator’s death, and dur- 
ing the life of his widow, Suck had 
two children, of whom the elder 
died in the lifeume of the widow 
and the other survived her, if was 
he'd, that by the bequest only one| 
and that the first born child of 
Suck was given to the daughter, 
that in such first born child she 
took a vested interest immediately 
upon the death of the testator; and 
that although such child died in 
the lifetime of the widow, yet the 
daughter had no title, upon the 
death of the widow, to the other 
child of Suck, which was then liv- 
ing. Conner vs. Satchwell vol 4. 

72 


. Where a testator bequeathed a ne- 
gro woman to his wife for life, and 
if the negro woman should have 
another cnild, then after his wife’s 
decease that his daughter should 
have the child, it was held, that the 
assent of the executors to the lega- 
cy of the negro woman to the wife 
for life. was an assent of the be- 
quest of the child to the daughter, 
although such assent was given be- 
fore such child was born. Jbid. 72 


. Where a testator, after bequests of 
slaves to each of his three grand- 
sons ‘and their heirs forever,’ 
and leaving them his executors and 
residuary legatees, bequeathed to 
his granddaughter as follows: « ] 
give to my grand-daughter J. T. 
A. ten negroes, by name Jane, &c., 
to have and to enjoy the said ne- 
groes during her natural life, and 
at her death to be equally divided 
amongst the heirs of her body, or 
in case she should die without a 
surviving child or children, that the 
said negroes with their increase 
shall return to my three grandsons 
as above named, or their heirs:’’ 
Jt was held that the grand daugh- 
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slaves, with a contingent remainder 
to such of her children as should be 
living at her death. 4/len vs, Pass 
vol. 4. 77 


An assent by an executor to a be- 
quest for life, where, upon the ter- 
mination of the life estate, it is not 
necessary for the puiposes of the 
will, that the executor should re- 
take possession of the thing be- 
queathed, operates as an assent al- 
so to the ulterior bequests. And 
where the tenant for life, who is 
himself the executor, retains pos- 
session of the thing bequeathed for 
thirty years, the jury not only may, 
but is bound, to infer an assent to 
the bequest. Lewis vs. Smith vol. 
4. ° $26 


6. Acquiescence by an executor in 
the possession or sale by the lega- 
tee for life of the thing bequeathed, 
furnishes a ground for inferring an 
assent to the ulterior bequest — 
But where the person nominated 
executor in the will, refuses or neg- 
lects to accept the office, no acqui- 
escence on his part, nor act of his, 
not amounting to an act of admin- 
istration, will justify the inference; 
because, in order thereto, there 
must in fact be an executor to as- 
sent, White vs. White vol. 4. 401 


. Where a testator, in one clause of 
his will, lends to his wife all his 
estate, real and personal, for life, 
and in a subsequent clause provides 
that after the death of his wife his 
son shall have a particular negro 
woman, but that her second born 
child after that time, shall be given 
to his grandson, 1/ seems that the 
widow takes a life estate in the 
child. bid. 401 


8. A bequest of slaves to the testa- 
tor’s daughter “for her use and 
benefit during her natural life, and 
then to descend to the heirs of her 


5. 





ter took only a life estate in the 


body, if any; if not any heirs, then 
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to her lawful heirs * gives to her 
the whole and absolute interest in 
the slaves. Floyd vs. Thompson 
vol. 4. ' 478 


INDEX. 


at which the note is ‘ negotiable 
and payable,”’ will not, at law, af- 
fect his right to recover it. Horah 
vs. Long vol. 4. 275 


9. In a bequest of slaves toa married 4. The act of 1827, t Rev. Stat. ch. 


woman for life, and then to all the 
children which she may have at 
the time of her death; and in case 
‘‘any of them should die before 
marriage or arrival to full age,” 
then the share of such to the sur- 
vivors of them; * and if all of them 
die before marriage or arrival to 
full age,”’ then over to other per- 
sons; the word * wr” will be con- 
strued *and,”’ and the limitation 
over will not be too remote, but 
will take effect upon the death of 
the mother, and of all her children 
under age and unmarried. Mont- 
gomery vs. Wynns vol.4. 527 


BILLS & PROMISSORY NOTES. 


1. In an ection against the endorser 
of a promissory note or negotiable 
bond, since the act of 1827, c. 2, 
(see 1 Rev. Stat. c. 15, sec. 11) 
for making endorsers of promisso-. 
ry notes sureties, it is unnecessary 
to state in the declaration, or prove 
on the trial any demand on the ma- 
ker of the note or obligor of the 
bond, and notice of non-payment 


13, sec. 11, making the endorsers 
of negotiable notes liable as sure- 
ties, applies in those cases only 
where not only the endorsement 
in question, but ali the antecedent 
endorsements (not expressed to be 
without recourse) have been made 
within this State. Jngersoll vs. 
Long vol. 4. 293 


5. The object of the act of 1827, 1 


Rev. Stat. ch. 15, sec. 11, making 
the endorser of a negotiable note 
liable as surety, was not to bind 
him as though he had signed the 
note with the maker as surety—not 
to make him liable to the endorsee 
if the endorsement were made 
without consideration; nor to de- 
prive him of the protection which 
the acts of limitation had extended 
to endorsers; but simply to change 
the engagement which the law 
theretofore implied, from an en- 
dorsement not expressed to be 
without recourse into an engage- 
ment to pay the note to the holder, 
at all events, if the maker did not 
pay it. bid, 295 


to the endorser. J¥illiams vs. J*-§, A negotiable instrument payable 


win vol. 3. 74 
. In an action against the endorser 
of a promissory note since the act 
of 1827, c. 2, (1 Rev. Stat. ec. 15,) 
sec. 11,) it is unnecessary to state, 
in the declaration, or prove on the, 
trial, notice of non-payment. Dis-, 
mukes vs. Wright vol. 3. 78 


to R. G. “agent of his assignees 
or order,”’ cannot be sued upon at 
law, in the name of the persons 
who were assignees of R. G. by a 
deed executed before the date of 
the negotiable security, without his 
endorsement. Grisi vs. Back- 
house’ vol. 4. 362 


’ A note payable to A. B.. “eash-\ SER Evipence 5, 8, 16—Interest 


ier or order,”” and ** negotiabls and! 
payable” at a particular bank, is) 
payable to A. B. individually, the; 
word. *‘cashier” being only des- 


—Svurety anp Principau 1, 2, 


3—Usvury de 8, 9, 10. 


BOND. 





criptive of the person; and the ex- 1. An alteration of a bond by a stran- 
piration of the charterof the bank, ger in a material part does net a- 











2. 


. No particular form is necessary in 


INDEX. 


void it; but where it was declared 
on as a bond of 12 50-100 dol- 
lars, and the evidence was that it 
had been altered to that sum from 
7 50--100 dollars, the plaintiff has 
not a right in that action to recover 
the latter sum, becanse his evi- 
dence does not, upon non est fac-| 
tum, support the issue made by his: 
replication. fathis vs. Mathis 
vol. 3. 60 
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gee, after it was filled up, presented 
it to the obligor and told him the 
amount, at which the obligor ex- 
pressed his surprise, but acknow- 
ledged his signature to the bond, 
and did not object to the agent’s 
retaining it as his, the obiigor’s act 
and deed, it was held to be suffi- 
cient evidence from which to infer 
a delivery. Blackwelt vs. Lane 
vol. 4. 113 


To prove the execution of a bond, 5, A person’s putting his name to a 


the testimony of an attesting wit- 
ness, or if there be none, of the 
hand writing of the obligee is the 
ordinary mode; but this is not ex- 
clusive of other modes; as where 
one whose name purported to be 
signe: to a bond, procures the cus- 
tody of it and erases his name, the 





execution of it by him may be in- 
ferred from this spoliation. 
nish vs. Sheek vol 3. 62 


Where there is an ambiguity in 


the condition of an obligation,) 


which cannot otherwise be remov- 
ed. the law adopts the construction 
which is the most favorable to the 
obligor; but no formal or technical 
words are essential to the constitu- 


Cor | 








tion of a condition, and any set of 


bond as a subscribing witness with- 
out the knowledge or consent of the 
obligor, is not such an addition to, 
or alteration o/, the bond as to vi- 
tiate and render it void. /bid. 113 


See Evipence 11—16. 


BOUNDARY. 


Where a deed calls for a line a- 
long the bank of a river, and after 
the date of the deed, the bank of 
the 1iver is changed by excessive 
floods producing violent and visi- 
ble alterations, the boundary will 
not shift with the change of the 
river, but will be where the bank 
was at the date of the deed.— 
Lynch vs. Saunders vol. 4. 62 


words from which it can be satis-'2. When a deed contains a double 


factorily collected that it was the 
intention of the obligor to bind 
himself to the performance of a du 
ty, will be sufficient to make the 
performance of that duty a part of 
the condition of his obligation. 
McLane vs. Peoples vol 4. 1] 


the delivery of a bond; the mere 
throwing it on the table or any ac 
or word from which the ree Pe 
of the obligor to put the bond in 
the possession of the obligee may 
be inferred, is sufficient. Hence) 
where the obligor had signed the’ 
bond while it was blank as to the 
amount, and the agent of the obli-| 





description “along the river” and 
‘a marked line,” the natural boun- 
dary is. the more important des- 
eription, and will control the mark- 
ed line. Jbid. 63 


3. In questions of boundary, the dis- 
tance called for in a certain line in 
the deed must govern, unless the 
party can show that a corner was 
made bevond such distance. In 
order to fix the ferminus of such 
line, he will not-be allowed to re- 
verse a subsequent line, unless by 
so doing there exists something to 
ren‘ler the means of identifying it 
more certain than the calls of the 
deed; but if it appear that the sub- 
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5. 


6. 


 - 





sequent line was actually run and 
marked, the prior line may be ex-' 
tended to it in order to ascertain} 
the true corner. Ming vs. King} 
vol. 4. 164, 


. Where a grant calls for a certain) 


course from one corner to another, | 
without saying by a line of marked! 
trees, and the corners are both es | 
tablished, the direct line from the| 
one corner to the other is the boun-) 
dary, although there may be a line) 
of marked trees between the cor | 
ners, but varying in some places; 
from the direct line; but if, in the} 
description, a line of marked trees, 
be called for in addition to the 
course, the line of marked trees is| 
then to be followed, though variant 
from the course. Hough vs. Horn, 
vol. 4. 228 


When a certain course is called 
fot in a grant along a public road! 
from one corner to another, and the) 
corners are identified, the public, 
road is the boundary, though vary-( 
ing from the course; and if there be, 
two tracks of the road for part of) 
the distance, it is a question for 
the jury to ascertain which track 
was the public road at the time of 
the grant. /bid. 228) 


Where a line of a grant is called 
for, and then along that and another’ 
line of the same grant to a corner 


INDEX. 


another, but leaves it indifferent 
which of two particular corners is 
meant, the second call of the grant 
may be resorted to, for the pur- 
pose of removing the uncertainty, 
and ascertaining which of the two 
was intenjled. bid. 328 


8. The construction of a deed, upon 


the question of boundary, is as 
much a legal question, as upon any 
other point, although it is the prov- 
ince of the jury to say which, or 
where situate, may be the particu- 
lar tree, stone or stream called for; 
and it isa principle of construc- 
tion clearly settled, that a natural 
and permanent object shall be 
deemed the boundary in preference 
to the line designated by course 
and distance. It is true that the 
ca’l for a natural boundary may be, 
itself, vague or imperfect, or even 
contradictory; as for a stream, 
where there are two of the same 
name, or it be uncertain which of 
the two bears the name, or for two 
natural objects, e. g. a branch and 
a pocosin, which, upon evidence, 
appear not to be identical, but to 
be at different places; then, neces- 
sarily, the case is open for evi- 
dence to the jury, as to which was 
the object meant, and by which the 
survey was actually made. Becfon 
vs. Chesnui vol. 4. $35. 


of another grant in such second, [If the call of a grant be “ up a po- 


line, and it is not certain whether 
the first or third line of the grant) 
be meant by the first call, the cur-| 
ner of the second grant must be, 
gone to, whether by the way of, 
the first or third lines of the first| 
grant; and the corner of the second’ 
grant must be reached, whether it 
is immediately on the line of the 
first grant, or some short distance 
from it. tvugh vs. Dumas vol. 
4. 328 





When a grant calls for a corner of| 


cosin and branch N. 71°, W. 45 
poles; thence still along said branch 
and joining Keith’s land, N. 15°, 
W. 98 poles; thence N. 66°, W. 
87 poles to a gum near the branch;” 
and there is nothing to show a 
discrepancy in the objects called 
* for, to wit, the pocosin and branch, 
the only question is, whether the 
branch, as a distinct natural ob- 
ject, in itself defined and appropri- 
ate for the line of a patent, is to be 
foilowed in preference to the math- 
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ematical description by course and, 
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BURGLARY. 


distance, and it is clearly settled{n burglary, the intent to steal. is 


that it is. /bid. 335) 
10. Where a grant describes a tract 
of land as lying on a river, and 
beginning below the mouth of 

branch, and the last line but one, 


most satisfactorily proved by anac- 
tual stealing. State vs. Jesse vol- 
S. 108 


See Former AcquiTrat 4. 


calls for a tree on the river, and GA PIAS AD SATISFACIENDUM: 
thence up the river to the begin-|, precept from a single justice of the 


ning, these termini, independent 
of the other calls of the grant for, 
the branch, clearly fix the begin- 
ning of the survey on the river. J- 
bid. 3355 
Sez Deep 2—EviveEnce 4. 


BROKER. 

. It is not to be assumed that a bill 
broker, undertaking to negotiate 
notes in the market for another 
person, upon the best terms in his 
power, took them on his own ac- 
count—especially when a third per- 
son is found to be the holder, and 
it appears that he acted as broker, 
in good faith. Long vs. Gantley 
vol. 4. $16 


» A bill broker may be constituted) 
the agent of the buyer, and also of 
the seller of notes, and in that char-' 
acter, by acting for each of ‘his 
principals in the usurious discount 
of a note, may makea contract,| 
which may be an usurious one,| 
entered into by the principals 
through the broker, as their com- 
mon agent. But there is nothing} 
in the character of a bill broker, or 





2 


peace, endorsed on a magistrate’s 
judgment, and directed to the sher- 
iff, commmanding him * to take the 
body” of the defendant ‘* and him 
safely keep until he is discharged 
as the law di‘rects,”’ though an in- 
formal, is yet a valid ca, sa. and 
will justify the sheriff in making 
an arrest under it. Stale vs. Reeves 
vol. 4, 187 


CASE AGREED. 


. Where certain facts are agreed up- 


on for the purpose of presenting a 
particular question to the court, 
the case is not open to an objec- 
tion raising another question upon 
a particular fact’s not appearing in 
the statement. Farley vs. Lea 
vol 4. 169 


. Ifa case agreed do not state a fact, 


but sets forth only evidence tend- 
ing to shew the fact, it is incompe- 
tent for the court to infer the fact 
from any evidence which does not, 
in law, establish it, or to direct the 
jury so to infer it. Wéilliams vs. 
Peal vol. 4. 471 


in his transactions, that necessarily See Execurors avp ADMINISTRA- 


constitutes him the agent of both| 
the seller and buyer of paper pass- 


Tors 9, 


ing through his hands; the contrasCASE STATED FOR THE SU- 


ry is to be inferred, and it is to be; 


PREME COURT. 


supposed that he is the agent ofone 1. Upon a motion for a new trial, 


only, because, afler contracting 
with one, it is inconsistent with’ 
the interest of that one, and with 
the broker’s duty to him, to under- 
take the same office for the other 
party. bid. $17 

2 


~ 


every presumption is to be made in 
favor of the verdict of the jury, and 
the correctness of the instructions 
of the Court; hence the want of a 
case stated in the record sufficient 
to authorise the verdict, or give 
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rise to the opinions delivered by, him, would render the errors of 


the judge, does not per se render 
the judgment erroneous. It is 
deemed right, until the contrary 


which the appellant complains, 
immaterial, then the court will con- 
sider such question, because, if 


appear; and therefore the record) that was improperly decided, the 


must set out such of the proceed- 


ings at the trial as will shew af- 
firmatively that there was no er- 
ror, otherwise it must necessarily 
be affirmed. Honeycut vs. Ange 
vol. 4. $08 


21 If the plaintiif were bound to sup- 
port the aflirmacive of an issue , 


made by the pleadings, and the 
Judge instructed the jury that the 
evidence offered by him was suffi- 
cient for that purpose, when, in 


verdict and judgment ought not to 
be disturbed, as upon the whole 
case they are right. Norwood vs. 
Marrow vol. 4. 447 


See Appears 6. 


CASES APPROVED. 
Crumpler vs. The Governor, 1 
Dev. Rep. 52, and Bender vs. As- 
kew, 3 Dev. Rep. 150. Wins- 
low vs. Anderson vol 3, 14 


law, it was not, and all this ap-2- Allison vs. Allison, 4 Hawks 141, 


pears upon the record, this Court 
will notice the error, although no 
specific exception was taken to it 


and Perry vs. Fleming, 2 Car. 
Law Repos. 458. Ala:thews vs, 
Marchant vol. 3, 41 


by the defendant on the trial.3. Graham vs. Gorham, 2 Hawks 


Grist vs. Backhouse vol. 4. 362 


. Where a party objects upon the 
trial, that a grant is void upon its 
face, but the judge decides other- 


wise, if the copy referred to in, 4 


and sent up with, the case, exhib- 
its no defect, the Supreme Court 
cannot grant a new trial; for, if 
the copy sent up be a correct 


$22. Foscue vs. Foscue, 3 Hawks 
538, and Sutton vs. Hollowell, 2 
Dev. Rep. 186. Hunt vs. Davis 
vol, 3, 43 


. Rhodes vs. Vaughn, 2 Hawks 


162. Williams vs. Yarbrough, 2 
Dev. Rep. 14, and Potter vs. Stur- 
ges, 1 Dev. Rep. 79. White vs. 
Miiler vol. 3, 55 


transcript of the grant, it is appa-5. Falkner vs. Jones, 3 Dev. Rep. 


rent that there was no ground for 
the objection; and if the grant be! 


334. Mitchell vs. Rainey vol. 
3, 61 


not that whereof a copy is given,6, Crampler vs. Governor, 1 Dev. 


as the supposed vices or defects in 
it are in no way indicated, the 
court is wholly without the means 
of reviewing the opinion complain- 
ed of, and of course will presume, 
itto be correct. Bronson vs. Payn- 
ter vol. 4. 


. The attention of this Court upon! 
an appeal, is more properly given; 
to such errors as are alleged by the; 
party who appeals. | 
the case siates all the facts in rela- 


tion to a question, decided against) 


Rep. 52, and Governor vs. Mat- 
lock, Ibid 214. Jones vs. Montfort 
vol. 3. 73 


. Hester vs. Hester, 4 Dev. Rep. 


228. State vs. Jolly vol. 3, 114 


3938. State vs. Landreth, 2 Car. Law 


Repos. 446, and State vs. Simp- 
son, 2 Hawks 460. State vs. 
Robinson, 130 


But where9. Washington vs. Hunt, 1 Dev. 


Rep. 475. McLane vs. Peoples 
vol. 4, 9 


the appellee, which, if decided for,10. Burton vs. Dickens, 3 Murph. 
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103, and Jordan vs. James, $ 
Hawks 110. Siale vs. Manuel 
vol. 4, 26 





11. Murphey vs. Barnett, 1 sy, 
Law Repos. 105. Burgess vs. 
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rus, Ibid. 205. Hatcher vs. Mc- 
Morine, 3 Dev. Rep. 228; and 
Richards vs. Simms, 1 Dev. & 
Bat. Rep. 48. Dawson vs. Pett- 
way vol. 4, 396 


Wilson, 2 Dev. Rep. 306. Lucas 24. Taylor vs. Shufford, 4 Hawks 


vs. Cobbs ante 1 vol. 228, and 
Fenner vs. Jasper,. Ibid 34. Jves 
vs. Sawyer vol. 4, 51 


116; and Fitzrandolph vs. Nor- 
man, N. C. Term Rep. 131.— 
Candler vs. Lunsford vol. 4, 407 


12. Ingram vs. Terry, 2 Hawks 122.'95. Lash vs. Gibson, 1 Murph. 266. 


Conner vs. Satchwell vol. 4, 72) 
13. Holloway vs. Lawrence, 1 
Hawks 49. Blackwell vs. Lane 
vol. 4, 116 


Wilson vs. Twitty, 3 Hawks 42. 
Thompson vs. Hodges, /bid. 51, 
and Hatton v. Dew, S$ Murph. 260. 
Huggins vs. Ketchum vol. 4, 414 


14. Campbell vs. McArther, 2 Hawks 26. Hairston vs. Young, 3 Dev. 


Kitter vs. Barrett vol. 4,/ 
183 

15. Hicks vs. Gilliam, 4 Dev. Rep. 
217. Dunns, Mcllwaine §& Co. 
vs. Jones vol. 4, 
16. Graham vs. Houston, 4 Dev. 
Rep. 232. Ring vs. Aing vol. 


53. 





17. Ruffin vs. Armstrong, 2 Hawks 
411, and Collier vs. Neville, 3! 
Dev. Rep. 30. McElwee vs. Col-| 
lins vol. 4, 211) 


Rep. 55. Simpson vs. Blount, 
Ibid. 34, and Torrence vs. Gra- 
ham, 1 Dev. & Bat. Rep. 284.— 
Brown vs. Morris vol. 4, 429 


154\27- Jones vs. Spaight, 1 Car. Law 


Zolliceffer vs. Zol- 


Repos. 544. 
440 


licoffee vol. 4, 


164/28. Ham vs. Ham, 1 Dev. & Bat. 


Eq. Cas. 598. Floyd vs. Thomp- 
son vol. 4, 478 


CERTIORARI. 


18. Fitzrandolph ws. Norman, N. |. The affidavit for a eccrtiorari is 


Haris vs.| 


C. Term Rep. 131. 
241] 


Mazweil vol. 4, 


properly no part of the record. 


Mushatt vs. Moore vol. 4. 125 


19. Pickett vs. Pickett, 3 Dev. Rep.,2- Where a judgment had been given 


7, and Atkinson vs. Clarke, Ibid) 
171. Honeycut vs. Angel vol. 

’ 309 
20. Davis vs. Marshall, 2 Hawks 
F9, and State vs. Williams, Ibid 
100. Hester vs. Hester vol. 4, 

' S11 

21. Brooks vs. Britt, 4 Dev. Rep | 
481, and Hurley vs. Morgan, 1, 
Dev. & Bat. Rep. 425. Bec‘on 
vs. Chesnut vol. 4, 335) 
22. State vs. Jasper, 4 Dev. Rep. $23.) 
State vs. Swink vol. 4, 358) 
25. Daniel vs. McRae, 2 Hawks 
590. Smith vs. Smith, 1 Dev. 
Eq. Rep. 173. Gomez ys. Laza-| 








pro forma in the Court below, and 
an appeal taken to the Supreme 
Court in order to get its decision 
upon certain questions, but the 
Judge omitted making up a case 
during the term, and the attorneys 
of the parties took the papers from 
the Clerk’s office and carried then 
off for the purpose of making out 
the case, and did not return them 
to the office till it was too late for 
the Clerk to send up the transeript 
in time, which he swore he would 
have done had the papers been re- 
turned soon enough, a cerliorari 
will be granted to the appellant, up- 
on his deposing that he never in- 
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tended to abandon his appeal.| 
Murray vs. Shanklin vol. 4. 276 
S. Where an appellant relies upon 
the clerk to send up the transcript, 


INDEX. 


done that might and ought to have 
been done. ‘The relief is on the 
equity, and not the law side ofthe 
court. Jbid. 405 


and the clerk makes an ineffectual 6. A certiorari has been properly 


attempt to do so, the appellant will 
not be relieved by a certiorari, un- 
less the attempt be such as, if, 
made by the party himself, would 
have been deemed a substantial 
compliance with what the law re- 
quires of him- If the transcript 
had been mailed in due time to, 
reach the court, it is probable that 
would be so considered; but the 
placing of it in the hands of a gen-| 
tleman, who is under no special 
obligations to attend to its filing, is! 
not such a compliance. ester 
vs. [Hester | vol. 4. $11 
A writ of certiorari ought not to be| 
allowed to enable a person to take) 
advantage of a matter occurring 
subsequently to the first trial, much! 
less to create a defence by some! 
act to be done posterior to issuing 
the writ of ceriorari. Hence,| 
where the parties to aca. sa. bond,| 
conditioned to appear in the Coun-| 
ty Court, to take the benefit of the 
act for the relief of insolvent debt. 
ors, were called, and failing to ap- 
pear, judgment was entered against! 


allowed, where the judg-nent in 
the County Court was by default, 
and upon it the judgment has been 
set aside, and the defendant allow- 
ed to plead. But that can never be 


done, unless the party shew two 
things; first, an excuse for the 
laches in not pleading; and second- 
ly, agood defence existing at the 
time when he ought te have plead. 
Ibid. 


See Evipence 13. 
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CITIZENS. 


‘1. According to the laws of this 


State, all haman beings within it, 
fall within one of two classes, to 
wit, aliens and citizens. Staie vs 
Manuel vol. 4. 25 


2. Foreigners, unless made members 


of the State, continue aliens. Slaves 
manumitted here, become freemen 
—and if born within North Caroli- 
na, are citizens of North Carolina 
—and all free persons born within 
the State, are born citizens of the 
State. Jbid. 25 


them and their sureties, it was 3. Naturalization is the removal of 


held, that the sureties were not, up- 
on the allegation of having been| 
prevented by fraud of the plaintiff's) 
»gent from making a surrender of 
their principals in discharge of 
themselves, entitled to the writ of] 
certiorari to enable them to make’ 
itin the Superior Court. e/ts, 
vs. Franklin vol. 4. 4651 


the disabilities of alienage. E- 
mancipation is the removal of the 
incapacity of slavery. The latter 
depends wholly upon the internal 
regulations of the State—the former 
belongs to the government of the 
United States, and it would be a 
dangerous mistake to confound 
them. Jbdid. 25 


. The fraud, in such ease, may per- 4. The possession of political power 


haps authorise the court in which 
the judgment was given, to afford, 
relief. At all events, it is the 
proper subject of jurisdiction of 
that court, which considers things; 


is not essential to constitute a citi- 
zen. If it be, then women, mi- 
nors, and peisons who have not 
paid public taxes, are not citizens. 


Ibid. 25 
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COLOUR OF TITLE. 


A deed for the whole land made by 
one tenant in common to a third) 
person, is color of title, under 
which a possession by the purcha- 
ser for a sufficient length of time. 
would divest the title of his co-ten-, 
ant. Russ vs. Durham vol. 4. 

54 


See Possession 7. 


COMMENCEMENT OF SUIT. 


The time of the commencement of a 
suit, upon a plea of set-off before 
and at the commencement of the: 
suit, is the time when the writ was) 
sued out ‘rom the proper officer, 
or filled up by the plaintiff’s attor-, 
ney, and not when it is delivered) 





to the sheriff. Haughion §& Booth 3 


vs. Leary vol. 3, 21 
See Action. | 


COMMISSIONS. 
See SuHerirrF 3. 


COMMISSIONERS FOR PER-, 
FORMING A PUBLIC DUTY. 


1. Where a public act is to be done, 
by commissioners for that purpose; 
appointed, and the commission- 
ers, or so many of them as by the' 
terms of their appointment are re-| 
quired to act, do meet and confer, 
and a determination is made upon' 
the subject by a majority of them, 
the majority will conclude the mi-' 
nority, and their act will be the act 
of the whole. And after a decision 
once made, the commissioners 
have nothing further todo. They 
are functus officio, and cannot af. 
terwards meet to annul or vary the 
act which they have done. State 
vs. King vol. 4. 521 


. Where certain commissioners ap- 
pointed to act on behalf of the pub- 
lic, in making a purchase, or ac- 





cepting a donation of land, accept 
a proposition for a gilt of a piece 
of land, to be laid off in either of 
two ways at theoption of the com- 
missioners. and a part of the com- 
missioners are authorised by the 
whole to lay off the land without 
specifying in which way, the act of 
a minority in laying off the land, 
will not be valid without the as- 
sent of the majority; though, if the 
proposition had not been in the al- 
ternative, the act of laying off the 
land might have been performed by 
any one or more of the commuis- 
sionets, or by any agent or attor- 
ney—provided that the act was 
done in conformity to the terms of 
the proposition. bid. 521 


A proposition to give a certain 
quantity of land for the use of the 
public, to be laid off twenty poles 
on each side of a certain lane, 
commencing at a designated line 
and running thence to a particular 
river, is complied with by a dona- 
tion of land laid off in the form of 
a parallelogram with the lane in the 
middle, and extending to the river, 
though it may not have the river 
for the whole boundary on that 
side. bid. 521 


4. Whiere an act of Assembly, in one 


section, directs a site to be selected 
for a town inanewly erected coun- 
ty, and in a subsequent section en- 
acts that the County Court of the 
county “ at its first session”’ shall 
appoint commissioners to sell the 
lots in said town, the first court 
which sits after the site is selected, 
and not the first court after the en- 
aciment, is the one vested with au- 
thority to make the appointment; 
and if an appointment be made be- 
fore the selection of the site, it will 
be premature and revocable at 
least, if not absolutely void. Jbi/. 

521 
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COMPROMISE, 

Where one party offers to pay or 
give the other a certain sum by’ 
wav of compromise, and the offer 
is rejected, it is in no way obliga-. 
tory. Noris it an admission of 
the fact that the defendant owed 
the sum offered. When a propo-| 
sition of that kind is rejected, the! 
rights of the parties remain pre- 
cisely as they were before it was; 
made. 
4, 208 

CONDITION. 

Where a bond was given to secure 
the payment of a certain sum at a 
particular day, which sum was) 
stated to be in part for a tract of! 
land, and a condition was annexed) 
that the obligee should keep the 
obligor “indemnified as to the 
heirs” of a certain person, it was; 
held that as the money was prya-; 
ble at a particular day, and the in-| 
demnity provided for, indefinite as, 
to time, the indemnity was not a 


Poteat vs. Badget vol.3 


‘2, In an action upon a constable’s 


bond for failing to pay over money 
collected by him, it is necessary 
to prove a demand upon him, or 
to shew such misapplication of the | 
money received, or such miscon- 
duct on his part as established un- 
faithfulness in accounting with, 
and paying over to the relator 
what he is entitled to receive.— 
Ibid. 55 

Where claims are put into the 
hands of a constable for colleetion, 
during one official year, and re- 
main in his hands uncollected dur- 
ing the succeeding year for which 
he is re-appointed, a failure to col- 
lect during the latter, is a breach of 
his officiat bond for that year, for 
which a recovery may be had a- 
gainst him and his sureties, though 
he may have eommitted a breach in 
the preceding year, for which the 
party injured might have sued him 
and his sureties for that year.— 
Governor vs. Lee_ vol. 4, 457 


condition precedent to the payment’ gee Dectaration 1, 2—Monex 


Wellborn vs | 


of the money. 
234) 


James _ vol. 4, 


CONSPIRACY. 


See Ixpictment 6. 


| 


CONSTABLE. 

* A bond which imposes upon an) 
officer nothing but what the law! 
requires, cannot be objected to,| 
because it does not contain all that) 
the law prescribes. +Hence a bond! 
executed by a constable which stip-| 
ulated that he should * well and| 


paip 1nTo Court 1. 


CONSTITUTION. 


1. The primary purpose of the con- 


stitution was the well being of the 
people by whom it was ordained, 
and the political powers reserved 
or granted thereby, must be under- 
stood to be reserved o1 granted to 
that people collectively, or to the 
individuals of whom it was com- 
posed. State vs. Manuel vol. 

. 23 


faithfully execute the office of con-'2. But that section in the constitu- 


stable during his continuance in 
said office, agreeably to an act of 
Assembly &c.” was held to be 
ood as an official bond under the’ 
act of 1818, (1 Rev. Stat. c. 24,| 
sec: 7,) prescribing the duties of 
constables. White vs. Jhiller 
vot. 3, 55 


tion, which prohibits the impris- 
onment ef debtors, applies to debt- 
ors whether citizens or foreigners 
dwelling among us—and all those 
sections which interdict outrages 
upon the person, liberty or proper- 
ty of a freeman, secure to that ex- 
tent alt amongst us, who are recog- 
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nised as persons entitled to liberty,| 
or permitted the enjoyment of pro- 
perty. They are so many safe- 
guards against the violation of civ- 
il rights, and operate for the advan- 
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had been unable to comply with 
their private engagements, from 
the malignity, resentment, and cru- 
elty of their offended creditors.— 
Ibid. $4 


tage of all by whom these may beg, The language of the 10th section 


lawfully possessed. bid. 24 


3. Free negroes, and free persons of 
colour are entitled as citizens to 
the protection of the S9th section) 
of the constitution, and the 10thg9, 
section of the bill of rights. J) 





bid. 26; 


4. The 39th section of the cinatan! 
tion, under the operation of the) 
act of 1778, Rev. ch. 133, prohib- 
its the imprisonment of an insol 
vent debtor, after that insolvency 
has been ascertained to be bona 
Jide in any manner directed by law, 
either before or since the adoption 
of the constitution. bid. 27 
5. A fine imposed for an offence a- 
gainst the criminal law of the 
country, is a punishment. Andas, 
after it has been judicially imposed, 
the same means may be used to en- 
force its collection, which, by law,| 
the State may employ to collect its! 





of the bill of rights is addressed 
directly to the judiciary for the reg- 
ulation of their conduct in the ad- 
ministration of justice. Jbid. 35 


No doubt the principles of hu- 
manity, sanctioned and enjoined in 
this section, ought to command the 
reverence, and regulate the conduct 
of all who owe obedience to the 
constitution. But when the Legis- 
lature, acting upon their oaths, spe- 
cifying the fines to be imposed &c. 
as the reasonableness or excess of 
them, are necessarily questions of 
discretion, it is not easy to see how 
this discretion can be supervised 
by a co-ordinate branch of the go- 
vernment. Certainly, in no case 
can it be, unless the act complain- 
ed of contain such a flagrant viola- 
tion of all discretion as to show 
a disregard of constitutional re- 
straints. bid. 35 


debts, it may, for this purpose, beSgz Free Nedrors 1—Rexiciovs 


regarded as a debt due to the State. | 
But it is not a debt within the 


ConcrecaTions 1—Vorer. 


meaning of the 39th section of they CONTINGENT REMAINDER. 


constitution. bid. 28) 


6. Constitutions are not themes pro-} 
posed for ingenious speculation, 


See Bravest 4. 


CONTRACT. 


but fundamental laws ordained for'1, No action can be sustained im af- 


practical purposes. Their mean- 
ing once ascertained by judicial in- 
terpretation and contented acquies- 
cence, they are laws in that mean- 
ing until the power that formed, 
shall think proper to change them. 
Did. 29 
. The 39th section of the constitu- 
tion has no application to, or bear- 
ing upon, debts due to the State.— 
Its object, and sole object, was to 
protect unfortunate debtors who 





firmance and enforcement of an ex- 
ecutory contract to do an immoral 
act, ur one against the policy of the 
law, the due course of justice, or 
the prohibition of a penal statute. 
Therefore no action can be sustain- 
ed upon a promise to settle an es- 
tate and pay over the distributive 
shares to those entitled, without 
taking out letters of administration 
upon such estate. Sharp vs. Far- 
mer vol, 4. 122 
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3. There 


2. No distinction is now recognised 
between an act ma/um in se and 
one merely ma/um prohibitum: for’ 
the law would be false to itself if it 
allowed a party, through its tribu- 
nals, to derive advantage fiom a 
contract made against the intent) 
and express provisions of the law. 
Ibid. 124 
are some instances wl 
which, upon a simple demand of 
money cue from the defendant tc 

the plaintiff, although the contract| 
in form is pay the same on de- 
mand, an action may nevertheless) 
be brovght without the special a 

verment ofa demand, and sustained| 
without proof of a demand. These| 
are cases, in which it was seen or| 


INDEX. 


jury. Lowe vs. Weatherly vol. 
4. 212 


5. Whether upon the payment of the 


price of slaves partly in counter- 
feit bank notes. the vendor may not 
recover the amount of the notes up- 
on an express or even an implied 
promise to make them good, not- 
withstanding a receipt and acquit- 
tance under seal for the purchase 
money contained in the bill of sale, 
Quere? And of an action founded 
on such promise, a justice has 
jurisdiction. It is a promise to pay 
moneys if what has been received 
as a bank note, be not what it pur- 
ports, and not a guaranty of the 
solvency or punctuality of the ma- 
kers of the note. bid. 212 


thought to be seen, that the money |® Where a subscription was raised 


was due before any demand, and 
therefore the demand was not re-| 
garded as one of the terms of the! 


contract. But a previous demand| 
is necessary where the engagement 
sought to be enforced is an origin-| 
al specific undertaking by parties, 
bound by no previous obligation! 
and owing no duty to the plaintiffs 
other and further than the duty; 
which this engagement creates.) 
Barrett vs. Munroe vol. 4, 196) 
4. The giving time or forbearing to 
sue for a precedent debt, where 
the party has a remedy in some 
court either at law or in equity, is 
a good consideration to support a) 
promise to pay the debt. And) 
where the defendant said to the; 
plaintiff s agent, “ Tell the old 
man,” (meaning the plaintiff) ‘‘not 
to be uneasy, but to wait until 
next Thursday week, and [ will 
then come to his house and com- 
promise or settle the matter, for I 
do not wish him to be injured,”? it 
is evidence tending to shew such 
a promise suilicient to be leit to the 





for building a house of worship for 
a religious society, and upon the 
letting of the building at auction by 
certain commissioners appointed 
for the purpose, the defendants, 
who were not shown to have any 
other concern with the transaction, 
declared that if or when the work 
was done according to certain writ- 
ten specifications, and accepted by 
the commis-ioners, they would pa 

the sum at which the building 
should be bid off, and the plaintiff 
became the contractor and execu- 
ted the work, but it was rejected 
by the commissioners upon the 
ground that it was not executed ac- 
cording to the specifications in four 
particulars, in two of which, how- 
ever, it was shown that an altera- 
tion had been made with the as- 
sent of the defendants, i/ was held, 
that the alteration in the building, 
with the assent of the defendants, 
modified the contract to the extent 
of that assent, but left it subsisting 
as to the other particulars; and that 
as to them the acceptance of the 
work by the commissioners wasan 
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essential term of the defendants’, 
engagement, without which the, 


revised by a court and jury. Jbid. 
220 


plaintiff could not recover; and i Seg Assumpsrr-—GUARANTY 1, 2— 


was held further, that the plaintiff 
could not recover upon the common! 
count for work and labour done., 
Young vs. Jeffreys vol. 4. 216) 


Whether the plaintiff might not 
obtain compensation in some fo- 


Vow anp VorpaBLe. 


COSTS. 
Sze Crimiats 1, 2, 8. 


COVENANT. 


rum, in case the acceptance by the 1, Although a covenant expressly 


commissioners was rendered im- 
possible by accident —or may not 
be entitled to redress in some form, 
if that acceptance has been with- 
held maliciously or by fraudulent 
combination, Quere? Jbid. 216 


The effect of a contract 1s a ques-) 
tion of law. Where a contract is 
wholly in writing, and the inten 
tion of the framers is by law to be 
collected fiom the document itself, 
there the entire construction of the 
contract—that is, the ascertainment! 
of the intention of the parties, as! 
well as the effect of that intention, 
is a pure question of law; and the) 
whole office of the jury is to pass 
on the a’leged written agreement. 
Where the contract is by parol, the 
terms of the agreement are of 
course a matter of fact; and if those) 
ter.ns be obscure vr equivocal, or, 


made with A., but declared to be 
for the benefit of B.. vests the le- 
gal interest in A., yet where the 
covenantee is not expressly declar- 
ed, the inference of law, because 
the inference of reason, is that the 
covenant is made with him or them 
for whose benefit it purports to 
have been given: Therefore where 
certain persons guaranteed that W. 
would pay to the agent of a com- 
pany of stage contractois, “ all a- 
mounts of money that might come 
to his, W’s hands” as agent also 
for the company, it was held that 
an action brought against the cove- 
nantors upon the default of W., 
should be brought by the company, 
and not by their agent to whom the 
money was to be paid. Peck, 
Wellford §& Co. vs. Gilmer vol. 
4. 249 


are susceptible of explanation from 9, If a defendant could set up mere 


extrinsic evidence, it is for the ju-' 
ry to find also the meaning of the! 
terms employed; but the effect of a) 
parol agreement, when its terms are} 
given and their meaning fixed, is as 
much a question of law as the con- 
struction of a written instrument.| 
Ibid. 


In works ot art, it is a prudent and) 
common stipulation for the preven-| 
tion of controversies, that the con- 
struction of the work shall be de- 
termined by some persons in 
whose judgment the parties have 
confidence; and the judgment of| 
this forum cannot be disregarded or 





delay or want of diligence in the 
plaintiff as a defence at law against 
an express unconditional covenant, 
it could operate at most but to re- 
lieve the defendant to the extent of 
the loss thereb; thrown upon him. 
Ibid. 255 


216 3.,In a covenant to make a convey- 


ance of land “ when called for’’ to 
one without adding ‘and to his 
heirs,’ if the covenantee die with- 
out having cailed for the convey- 
ance, the covenantor is either not 
bound to convey to any person, :or, 
if to any person, to the heir; and 
in neither case can the administra- 
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2 





tor of the covenantee maintain any 
action upon the covenant. 7hrow- 
evr vs. DicJntyre vel. 4, 


COUNTERFEIT NOTES. 
Sere Payment 5. 


CRIMINALS. 
The costs of a convicted offender 
are notadebt. Staze vs. Alanvel 
vol. 4, Sl 
The sentence pronounced against 
aconvicted criminal that he shall 
pay the costs of prosecution, is as 


much a part of his punishment as 


the fine imposed eo nomine, and it 
has never been held that he could 
discharge himself therefrom by 
taking the oath of insolvency, ex 

cept by virtue of statutory enact- 
ments, authorising, or supposed to 
authorise, such a discharge. J- 
bid. $1 


The right of the Legislature to7. 


prescribe the punishment of crimes 
belongs to them by virtue of the 
general grant of legislative powers. 
It is a power to uphold social or- 
der by competent sanctions, unless 
they be restricted, and so far only 
as they are restricted by constitu- 
tional prohibitions, it is a power in 
the Legislature to accomplish the 
end by such means as in their dis- 
cretion they shall judge best fitted 
to effect it. bid. 85 
Whatever might be thought of a 


penal statute, which, in its enact- 
ments, makes distinctions between 


one partof the community and a-8 


nother, capriciously, and by way 
of favoritism, it cannot be denied 
that, in the exercise of the great) 
powers confided to the Legis'ature| 
or the suppression and punishment 
of evimes, they may rightfully so 
apportion prmishments according 
to the condition, temptations to 
crime, and ability to suffer, of 
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those who are likely to offend, as 
to produce in effect that reasonable 
and practical equality in the ad- 
ministration of justice, which it is 
the object of all free governments 
to accomplish. bid. $7 
The execution of every sentence 
of a court, is under the control of 
the court, and the court is bound 
by obligations too sacred to be dis- 
regarded, to allow time to make 
application for a pardon in every 
ease where time is bona fide de- 
sired for that purpose. Jbid. 38 
The pragtice which has prevailed 
to some extent in this State of in- 
flicting fines with a provision that 
they should be diminished or re- 
mitted altogether upon matter there- 
after to be done or shown to the 
Court by the person convicted, is 


illegal. State vs. Bennelt vol. 
4, 50 


In cases where the law gives to 
the Judges a discretion over the 
quantum of punishment, they may, 
with propriety, suspend the sen- 
tence for the avowed purpose of 
affording to the convicted an op- 
portunity to make restitution to 
the person peculiarly aggrieved by 
his offence, or to redress its mis- 
chievous public consequences, and 
when judgment is to be pronounc- 
ed, the use which has been made 
of such opportunity is very proper 
to be considered by the Court in 
the exercise of that discretion.— 
Ibid. 51 
When a defendant is acquitted on 
a criminal charge, he is entitled to 
the common law judgment that he 
go without day as to the indict- 
ment, but at the foot of such j udg- 
ment, there should be a jndgment 
under our Statute (i Rev. Stat. ch. 
105, see 24) against the defend- 
ant in favor of the officers, and the 
defendant's witnesses for his costs 
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“due to them to be taxed by the; 
clerk, upon which he should issue! 
execution, not for the State, but in! 
favor of the said officers &c. a- 
gainst the defendant. Aing vs.| 
Featherston vol. 4, 127) 


See Jupement 9. 


CROPS. 


See Lanptorp anp Tenant 5, 6— 


See Appears 10O—Assautt anv Bart- 3. 


Levy 1. 
} 


DAMAGES. 


TERY. 


af } 


DECLARATION. 


- A count in a declaration for a ma- 


gh ohne and excessive levy and s sale| 
by a constable, which states a sei- 
sure and sale by the officer of **the; 
property” toa greater value than] 
the debt to be satisfied, 
cient; for “the property’? may be! 
either seal or personal—if the for- 
mer, then the plaintiff sustained 
no injury by the acts of the de- 
fendint, because neither the levy 
nor sale by a constable can divest 
the owner of land of his title, or, 
disturb his possession—if the lat- 
ter, then there is no averment that, 
it was not an entire thing, or that! 
there were, at the time of the les; 
vy, other goods or chattels of the. 
plaintiff, known to the defend. mt, 
in such different and distinct par-| 
cels or kinds, that the defendant 
might have taken a reasonable part 
thereof, and not the thing which 9, 
he did take, and which was of 
greater value than the sums to be) 
raised Jfoneycut vs. angel vol.| 
4, 306) 
In: a declaration against a consta-| 
‘é for a fraudulent levy upon the| 
lands of the plaintiff, and a return! 
of the same to Court, whereby an) 
order of sa'e was obtained, and the: 


! 
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lands sold by the sheriff, it is ne- 
cessary to state an eviction of the 
plaintiff, or some disturbance by 
the defendant, or by some person 
deriving a title under the sheriff’s 
sale and conveyance; and the alle- 
gation that the sheriff * made title 
to the purchaser,”” without stating 
that some person in particular, 
claiming and getting title by virtue 
of the sheriff’s deed, turned or 
kept the plaintiff out of posses- 
sion, is insufficient. bid. 306 
If either of two counts in a de- 
claration be defective; and the ver- 
dict be entered generally upon 
both, the plaintiff cannot have 
judgment. Jdid, 310 
See Esecupnt 5. 


DECLARATIONS AND ADMIs- 


SIONS. 


is insufi-Sre Compromise—EvipEnce 4, 7, 


11, 12, 13, 19, 23. 


DEED 


1. Execution includes delivery, and 


when it is stated of a deed as 2 
fact that * its execution was prov- 
ed,”? it must be understood that 
such evidence was offered as es- 
tablished its delivery prim facie. 
If it were, then the production of 
the deed by one of the grantees ac- 
companied with testimony of long 
possession under it, is a very 
strong circumstance to confirm the 
prima facie proof of delivery.— 
Ross vs. Durham Vol. 4, 58 
Any inaccuracy or deficiency in the 
description contained in a deed 
may be corrected or supplied by a 
reference to anuther deed, if the 
deed referred to contains a more 
particular and certain description 
of the land intended to be convey- 
ed. Thus, if to the description by 
courses and distances in a deed be 
added the further deseription **con- 
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taining three hundred acres, sold by) 
Jacob McLindon to Isase Sowell,”’) 
the course and distances ‘shall be 
controlled, if necessary, by the 
description in the deed given for 
the land by McLindon to Sowell. 
Ritter vs. Barrett’ vol. 4, 133 
$3. Where a debtor conveyed proper- 
ty in trust to secure the payment 
of certain debts, and among others 
‘sa note for $500, payable to J. 
W., and by him transferred to R. | 
D.” the trustee, and proceeded to; 
direct that ‘* the balance of the mo-! 
ney. if any, after paying the debts. 


in this deed, the said R. D. is to 7. 


pay” to the grantor, and the trus- 
tee sold the property and received 
the proceeds suflicient to pay the, 
debts mentioned in the deed in 
trust, it was held that in a suit by 
R. D. against J. W. as endorser’ 
upon a note for $430, made by the 
debtor, the jury were not at liberty 
to infer, without any extrinsic evi- 
dence, that there was but one note 
to which these persons were par- 
ties, and that that was misdescrib- 
ed in the deed by mistake; and i/ 
was held further, that no evidence 
could be received at law, to shew 
the mistake. Dismukes vs. Wrighi 
vol. 4, 206 

, | 
4, ™n the construction of deeds, the} 
first rule is, that the intention of 
the parties is, if possible, to be 
supported; and the second rule is, 
that this intention is to be ascer- 
tained by the deed itself, that is, 
from all the parts of it taken to- 
gether. bid. 207) 


5. Omissions in a deed cannot be 
supplied from arbitrary conjecture, 
though founded upon the highest 
degree of probability. Jbid. 207) 


6. The delivery of a paper asa deed, | 
may be either actual at the time of 10. If the name of a grantee appear 


the making, or by the donee’s tak-! 
ing possession of it as a deed ati 


the time of the making, or at any 
subsequent time, if done with the 
knowledge and consent of the ma- 
kers. But where there were nei- 
ther acts done, nor words spoken 
at the time of the making, from 
which a delivery of the paper as a 
deed to the donee, or to any per- 
son for him, could be inferred, and 
the possession of the paper by the 
donee long afterwards was satisfac- 
torily accounted for, if was held 
that there was no evidence of a 
delivery to be left to a jury.— 
Clayton vs. Liverman vol. 4, 238 


Maps afd surveys which are re- 
ferred to in deeds of conveyance, 
whether annexed to the deeds me- 
chanically or not, become incorpo- 
rated as parts of them. But whe- 
ther such map or survey could be 
read in evidence when not regis- 
tered with the deed. Qu? AHar- 
ris vs. Maxwell vol. 4, 242 


8. A deed, wherein the grantor, in 


consideration of the sum of ten 
dollars to him in hand paid by the 
grantees, ‘‘ remised, released, and 
quit claim” to them, certain land, 
may operate as a deed of bargain 
and sale, to pass the title to the 
grantees, if it cannot operate as a 
release for want of some interest 
in them. Bronson vs. Paynter 
vol. 4, $93 


9. Where the whole interest jn pro- 


perty is conveyed to one person in 
the premises of a deed, but in the 
habendum is limited to another, the 
latter is repugnant to the former 
and void, and the property is vest- 
ed in the grantee named in the 
remises, who may consequently 
maintain an action for it in his own 
name. Hafner vs. Jrwin vol. 4, 
433 


first in the habendum of a deed, 
it will be good, provided that there 
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was not another grant named in the, 
premises; or if there were, provid-| 
ed the estate given by the haben-' 
dum to the new grantee was not 
immediate, but by way of remain- 
der. /bid. 434 


11. Where in a deed of covenant to 
stand seized from an uncle to his 
nephew, T. S., the donor used 
these words: “I give and grant, 
after the decease of my wife, two 
tracts of land, lying, &c., to be 
possessed by him in fee simple, af- 
ter the decease of my said wife, 
upon condition that he. the said ‘T’. 
S., shall then immediately, or as 
soon after a reasonable time as may 
be, settle the same, and continue 
on the said premises during his 
natural life, so that the said prem- 
ises shall not be sold or alienated 
during the life time of him, the 
said ‘I’. S. Also, I give and grant 
to my said nephew, T. S., one ne 
gro fellow, named &c., to him and 
his heirs and assigns forever,” if 
was held that the words “to him, 
his heirs and assigns forever,”’ ap- 
plied only to the limitation of the 
slave, and that the nephew took 
but a life estate in the lands, for 
want of the words of inheritance 
“to him and his heirs.” Wiggs 
vs. Saunders vol 4, 480 

See Inrant 1, 2—Suerirr 8, 9, 

10—'T'axes. 


DEEDS IN TRUST. 
Ser Dower 2—Jupcment 13S—ReE- 
GISTRATION—Tnusts anp Trus- 
TEES 3, 4—Usury 1, 3, 5, 6, 11. | 





DEFEASANCE. 
See Prieas anv Pieapine 6, 7. 


DEMAND. 
Sez Covtracr 8—Detinve 2, 5— 
GuanpiAn 1, 2—Norice. 


EX. 563 


DETINUE. 


One who comes to the possession 
of a chattel pending an action of 
detinue for it, prima facie claims 
under the defendant, and is bound 
by the judgment. Mitchell vs. 
Rainey vol. 3, 61 


2. In the action of detinue, a previ- 
ous demand is not necessary, if the 
defendant had the possession and 
claimed the property at the institu- 
tion of the suits; and if seems thata 
demand is not necessary in any 
case, except to fix one then in pos- 
session with a liability to this kind 
of action, although he may part 
from the possession before suit ac- 
tually brought; or except for the 
purpose of putting an end to a bail- 
ment. Jones vs. Green vol. 4, 

354 


3. The possession necessary to ren- 
der a defendant liable in an action 
of detinue, need not be an actual 
possession, but may be one ina 
legal sense, as where another 
holds as bailee at will, or for the 
benefit of the defendant. ‘There- 
fore where it appeared merely that 
the defendant had, before the suit 
brought, ‘* put the slave in ques- 
tion in the possession of his broth- 
er-in-law,”’ but without any written 
transfer, and without consideration; 
it was held that it was proper to be 
left to the jury to say how the pos- 
session was—whether in the de- 
fendant or his brother-inlaw—and 
that the plaintiff could not be non- 
suited, upon the ground that there 
was no evidence of his possession 
at the time of the suit brought. 
Ibid. 354 


4. The gist of the action of detinue 
is the wrongful detainer at the date 
of the writ, and not the original ta- 
king of the chattel. It is general- 
ly, therefore. incumbent on the 
plaintiff in this action, to shew an 








564 


vo. 


actual possession or a general con-| 
trolling power over the chattel by 
the defendant, at the date of the 
writ. And if the defendant had 
not the actual possession at the 
time when the writ was sued out, 
it cannot be said that the defendant 
is in /aw liable to the action, but 
only that he is liable if, upon the; 
evidence, the jury should infer that 
he had a general controlling power 
over the possession at that time. 
Charles vs. Elliott vol. 4, 468 
If one having a right to the pos-' 
session of chattels, make a demand/ 
therefor which is refused, and! 
thereupon and before the writ is 
sued out, the defendant part with 
the possession, the action of deti- 


nue may be maintained; for the yr 
Ps , 


transfer of possession after demand. 
is treated as an act cone in elusion 
of the plaintiffs action. /bid. 470 

| 

DEVISE. 

A devise by a testator of his 
** Home plantation” will not earry| 
town lots laid off on a part of that 
tract of land by commissioners un-; 
der an act of the Legislature pass- 
ed at the instance of the devisor, 
when it appears that the lots have 
been oceupied for many years as 
part of the town, although the title| 
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children, without a lawful heir, 
begotien of his or her body, that 
then his or her part shall beequal- 
ly divided among the survivors;”’ 
it was held that, upon the death of 
J. Z. without children, subsequent 
to the death of the widow, all the 
lands which he acquired under his 
father’s will, both that part which 
was given to him immediately, and 
that which was limited to him af- 
ter the death of his mother, went 
over to his surviving brothers:and 
sister, and that the limitation was 
not too remote. Zollicoffir vs. 
Zoliic#fer vol. 4, 438 
See Limitration—-Wi1ts 3. 


DISCONTINUANCE. 


after a judgment against him, the 
defendant comes into court at a 
subsequent term, and procures the 
judgment to be set aside, and pleads 
to the action, and a verdict is sub- 
sequently rendered against him, it 
is no discontinuance of the action 
of. which he can take advantage; 
and if it were a discontinuance, it 
would be cured by the verdict un- 


cer our act of amendment. 1 Rev. 

Stat. ch. 5, sec. 5. dorah. ts. 

Long vol. 4, 275 
DOGS. 


to the lots may still be in the devi- 1, The owner of a sheep is justified 


vo! 


Hampton vs. Cowles 
16 


sor. 


4, 


Where a testator devised a certain 
tract of land to his eldest son, and 
the balance of his lands to his wid- 
ow and other sons, and bequeath- 
ed his slaves to his widow, all his 
sons and his daughter, and in asub- 
sequent clause, directed as follows: 
** At the death of my said wife, all] 
the land and negroes that may fall! 
to her, shall return to J. Z,’? (one 
of hissons) “and in case of the 


in killing a dog which had destroy- 
ed some of his sheep, and return- 
ed upon his premises apparently 
for the purpose of destroying eth- 
ers, although the dog, at the time 
he is killed, be not in the very act 
of destroying or worrying the 
sheep; and although it be not 
shown that the owner of the dog 
was cognizant of his bad qualities, 
or that there was no other means 
of preventing the injury. Parrott 
vs. Hartsfield vol. 4, 110 


death of either of my aforenamed 2. Where a dog is chasing animals 
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Sere nature, or combating with an-'2, A deed in trust, executed by a 


other dog, a necessity for killing 
him must be made out, or the kil- 
lingwill not be justiffed. 7b. 112 


3. Itis not necessary for the mainte-| 
nance of an action for killing a dog, | 
that the dog should be shown to! 
be of some pecuniary value.—} 
Dogs belong to that class of domi 
ciled animals which the law recog- 
nises as objects of property, and 
what ‘t recognises as property, it| 
will protect from invasion by a| 
civil action on the part of the own- 
er. Dodson vs. Mock vol. 4, 146 


4. A dog may be of sucitferocious 
disposition, or predatory habits, as| 
to render him a nuisance to the 
eoramunity, and if permitted to go 
at large, he may be destroyed by 
any person. Butthe law does noi| 
require exemption from all fault as| 
a condition of existence; and the 
trivial offences of stealing an egg,| 
snapping at one man’s heel and} 
barking at another's horse, and the; 
being suspected of having, years be-' 
fore, worried a sheep, will not put, 
a dog out of the pale of the law and, 
justify any person in killing him. | 

id, 146, 





Sere Trespass 3. 


DOWER. 
1. A widow has not the right to) 
make turpentine upon land assign-| 
ed to her in dower, which in the’ 
life-time of her husband had not 
been used for that purpose. But 
she may rightfully use, in the or- 
dinary mode of making turpentine, 
trees that have been boxed or tend- 
ed for turpentine in his lifetime; 
and she may box new trees as 
those already boxed become unfit 
fur use, so as not to enlarge the 
crop beyond the extent which it 
had when the dower was assigned. 
Carr ys. Carr vol. 4: 172 


4, 


§. 


husband, but not proved and regis- 
tered until after his death, operates, 
nevertheless, by relation to the 
time of its execution to defeat the 
widow’s claim of dower; for the 
act of 1829, ch. 20, (1 Rev. Stat. 
ch. $7, sec. 24,) which prescribes 
that deeds in trust shall not operate 
against creditors and purchasers, 
but from their registration, does 
not apply to the widow’s claim of 
dower, she being, with respect to 
such claim, neither a creditor or 


purchaser. Nvrwood vs. Marrow 
vol. 4. 442 


For feudal reasons, a widow holds 
“her dower of the heir, or of the 
person in whom is the reversion of 
the land assigned for dower. But 
in point of title, her estate is con- 
sidered as derived from, and a con- 
tinuation of, that of the husband: 
and although between the death of 
the husband and the assignment of 
dower, a seisin of the heir or of 
another person intervenes, yet up- 
on the assignment, she is in by re- 
lation from the death of the hus- 
band, bid. 448 


She does not require the assist- 
ance of the heir; but brings her 
action against any person who has 
the freehold, whether that be the 
heir or any other. She may sue 
a disseisor, abator or intruder, 
and hence those persons, although 
holding the freehold by wrong, 
may assign her dower, and there- 
by bind those.who have the right. 
Ibid. 448 


If a husband make a voidable a- 
lienation, and do not avoid it dur- 
ing his life, there ean be no title of 
dower, because he had not the 
scisin at his death Put if the 
deed be void, the seisin remained 
in the husband, and the right of 
cower attached thereto. 1/5. 449 
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6. A deed executed by a husband,| 
hut not registered until after his| 
death, operates by relation from| 
the time of its execution to bar the! 
wife’s claim of dower. Jbid. 449) 


7. Ina proceeding by petition, un-! 
der the act of 1784, 1 Rev. Stat.! 
ch. 121. sec. 1, for dower, the! 
suit for dower is at an end by the! 
judgment of the court awarding 
dower. This is the only judgment 
to be rendered in that suit; and any 
proceeding to set aside the inqui- 
sition taken under our act—like 
the scire facias—or writ of error! 
—or writ of admeasurement—or 
bill in equity, used to set aside the 
sheriff *s assignment in England—| 


is in the nature of a new suit. l. 


vol. 4, 501! 


| 


Stine: vs. Caw-horn 


8. The act of 1784 has not indicated, 


the remedy for an illegal or exces-| 
sive allotment of dower; but the u- 
sages of our courts have defined it,| 


to wit, that when the report of the 
jury is returned, exceptions may’ 
be thereunto taken by any one 
thereby aggrieved, and the court 
will set aside the allotment and or- 
der a new allotment, if sufficient 


ceuse be shewn.. And if a judg-| 
ment be pronounced overruling! 
such exceptions, the party may ap- 5 
peal, which will not disturb the| 
judgment that the widow recover’ 
her dower—nor vacate any thing; 
that has been done in execution of) 
that judgment; but will only carry 
up the proceeding instituted to set 
aside the inquisition of the jury.| 


Ibid. 501 


9. Under the act of 1784, the jury| 
cannot assign to the widow the! 
whole of her husband’s real estate.; 
upon the ground that the whole of 
it is necessary for her decent sub- 
sistence. The act gives her one 
third of the real estate of which her, 
husband died seized, in which is| 


~e 
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to be comprehended the mansion 
house and offices—or if the whole 
mansion and offices cannot be so 
taken in, without injustice to the 
children, then such part or portion 
thereof as may be sufficient to af- 
ford her a decent subsistence. But 
the mansion house—or a part of 
the mansion house—is not to be 
allotted in addition to her third, but 
in part of her third; and if the 
whole be allotted to her by the ju- 
ry, when her husband had no oth- 
er real estate, the report will be set 
aside. Jbid. 501 


See Bsropret 6—Usury 11. 


EJECTMENT. 


The defendant in ejectment is gen- 
erally permitted to shew a better 
title than that of the lessor of the 
plaintiff, in a third person. But 
where both parties claim title un- 
der the same person, it is not com- 
petent to either, as such claimants, 
to deny that such person had title; 
and though the defendant, in such 
ease, may still shew that he had in 
himself a better title than that of 
the plaintiff’s lessor, yet he cannot 
set up a title in a third person. 
Love vs. Gates vol. 4. 363 


If an action of ejectment be, with 
the consent of the parties, by a rule 
of court. referred to certain arbitra- 
tors, and they make an award that 
the defendant was guilty of the 
trespass and ejectment, and shall 
pay nominal damages and costs, 
upon which a judgment is rener- 
ed accordingly, and the plaintiffs 
lessor put into possession of the 
term by a writ for that purpose, 
the defendant is not estopped by 
such award and judgment from af- 
terwards setting up title to the 
premises; because, in the action of 
ejectment, the right to the land is 
not putin issue and determined, 





- Where a demise in ejectment is; 


. Where a general verdict is found 


- In an action of ejectment, the 


INDEX. 


and a reference of the suit by a. 
rule of court to arbitrators, chosen| 
by the parties, cannot bring before! 


thém more than was in issue be-2. 


Hardin vs. Beaty 
$81 


fore the court. 
vol. 4, 


laid, from two or more lessors, and 
it appears that those lessors are 
tenants in common with one, who 
has not joined in the demise, the 
plaintiff may yet be entitled to re- 
cover, according to the interest of 
his lessors, though if one of the 
joint lessors had no title, the plain- 
tiff could not recover affall. Bron- 
son vs. Paynter vol. 4, 393 


in an action of ejectment, a judg- 
ment that the plaintiff recover his 
term is proper in point of form. 
Ibid. 395 





quantity of land mentioned in the 
declaration, need not correspond 
with that which the lessor of the 
plaintiff claims. He may declare 
for an indefinite number of tracts 
of land—and recover according to 
the quantity to which he proves ti- 
tle; especially when it appears that 
all the tracts adjoin each other and) 
constitute in fact but one tract in| 
the possession of the defendant. 
Huggins vs. Ketchum vol. 4, 

415 





See Lanptorp & Tenant I, 2, 3, 4.| 


1, 


ELECTION. 
See Vorer. 


EMANCIPATION. 
A record of the County Court sta- 
ting that ‘upon the petition” of] 
the master “ it is ordered’’ that the 
slave ‘* be emancipated and set free. 
from slavery”? is sufficient evidence) 
under the act of 1796 (Rev. c.' 
453) of the emancipation, without 


{ 


1. 


\2- 


. Where 
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showing any petition in writing. 
Sumpson vs. Burgwin vol. S, 

28 
An order of the County Court e- 
mancipating a slave under that act 
without stating that the slave had 
performed meritorious services, is 
conclusive, being the act of a court 
of exclusive jurisdiction, and can- 
not be impeached by evidence that 
the slave had not, or could not have 


performed such services. bid. 
28 


ESTOPPEL. 


Where a party is estopped by his 
deed, all persons claiming under or 
through him are equally bound by 
the estoppel. Lunsford vs. /ilex- 
ander vol. 4, 42 


Where both parties claim title un- 
der the same person, it is not com- 
petent to either as such claimant, 
to deny that such person had title. 
Ives vs. Sawyer vol. 4, 51 


two persons purchase 
jointly from the same vendor, and 
enter into possession of a tract of 
Jand as tenants in common, and af- 
ter a common possession of several 
years, execute an agreement under 
their hands and seals, in which 
they acknowledge that they hold 
the land as tenants in common, it 
cannot be permitted to either of 
them, or to any other person 
claiming under either of them, un- 
til the rights thereby acknowledged 
shall be divested or changed, to set 
that possession up as hostile to the 
title of his co-tenant. And in such 
casey if one of the tenants in com- 
mon convey by deed the whole 
land to another person, and recite 
in the deed that he, the vendor, 
had title to the whole, and the pur- 
chaser is ignorant of the tenancy 
in common, it will not prevent the 
rule of law from attaching. The 





568 


Sexe Esectment 1, “—Former Ac- 


estoppel applies to the purchaser by} 
reason of his privity with and un-| 
der his vendor, not because of per- 
sonal ill faith. Hoss vs. Durham) 
vol. 4, 54 


INDEX. 


a freeman is offered, it is admissi- 
ble to show in reply acts of own- 
ership inconsistent with such repu- 
tation. Sampson vs. Burgwin 
vol. 3, 28 


4. An agreement made by two per-2. A ‘credible witness” to prove a 


sons in possession of a tract of land, 
under a joint purehase in whick: 
they acknowledged under their 
hands and seals that they were) 
tenants in common of all the lands; 
which they had purchased from 
their said vendor, estops both of 
them from denying that their ven-| 
dor had title to the land, and also, 


estops each from averring any an-3, 4 


tecedent matter to show that the 
other had no title. Jbid. 54 
5. The State is not bound by an es- 
toppel, nor is a grantee from the, 
State estopped to deny what the 
State from whom he claims is at! 
liberty to assert. 


Lunsford vol. 4, 
6. One claiming under a husband, is| 


estopped from shewing title out of! 
the husband and in a third person, 
to defeat the wife’s claim of dow-| 
er, nor can he, for such purpose,| 
avail himself of a conveyance ob-| 
tained from such third person, sub- 
sequently to the commencement of 
the suit, and his plea thereto. 
Norwood vs. Marrow vol. 4, 

442 


7. Where both parties claim under 
the same person. the title of that! 





nuncupative will under the 15th 
section of the act of 1784 (1 Rev. 
Stat. ch. 122, sec. 2,) means one 
who is competent according to the 
rules of the common law; and if 
he be incompetent from interest, 
such incompetency may be remov- 
ed by a release. Mathews vs. 
Marchant vol. 3, 40 
party cannot, by refusing his 
assent to a release or surrender 
tendered by a witness on the other 
side, exclude his testimony. The 
depositing the release in the clerk’s 
office will be sufficient to enable 
the witness to testify. Jbid. 40 


Candler vs.4. In this country, traditionary evi- 


dence is received in regard to pri- 
va/e boundary, but we require that 
it should have something definite 
to which it can adhere, or that it 
should be supported by proof of 
correspondent acquiescence or en- 
joyment. A mere report, or neigh- 
borhood reputation, unfortified by 
evidence of enjoyment or acquies- 
cence, that a man’s paper title cov- 
ers certuin land, is too slight and 
unsatisfactory to be received as ev- 
idence in questions of boundary. 
Mendenhali vs. Cassels vol. 8, 49 


person is not to be disputed be-\5, Where, upon the endorsement of 


tween them, unless one of them 
can shew a better title in himself.' 
Ibid. 449) 


quitTaL 3—Lanptorp & Tenant 
1, 2, 3, 4—ReELeasE. 


EVIDENCE. 
1. In an action by a negro, brought 
to try his right to his freedom, if 





evidence of his being reputed to be 


a note, it was agreed by parol be- 
tween the endorser and endorsee, 
that if the former would execute 
to the latter a deed for a tract of 
land, the latter would strike out the 
endorsement, and release the en- 
dorser from all liability thereon, 
and the endorser did afterwards 
execute a deed for the tract of 
land, which was accepted by the 
endorsee, i¢ was held that proof o 
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those facts, was not evidence ten-| 
ding to establish a contract variant 
from that contained in the written 
endorsement, and was competent 
to establish an accord and satisfac - 

tion. 
vol. 3, 
- Ina petition against an adminis- 
trator, upon an issue made up to) 
try whether the petitioners are the 
next of kin of the intestate, the 
sureties to the administration bond 
are competent witnesses for the 
defendant, they being neither par- 

ties nor privies to the record. 
Kaywood vs. Barrett vol. 3,_ 2 
| 





In questions of pedigree, decla 
tions of deceased persons, to be 
admissible, must be derived from 
those who are connected with the 
family. bid. 91 


8. In an action, ona joint and several 
promissory note, if the action is 
against the principal alone, the 
surety may be witness either for 
the plaintiff or deiendant. Jb. 93 


9. In an indictment for fornication 
and adultery; one who had been 
the husband of the feme defendant, 
but had been divorced from her on 
account of her adultery, is incom- 
petent to testify against the defend- 
ants as to the adulterous inter- 
course, or any other fact which oc- 
curred while the marriage subsist- 
ed. And if the testimony be re- 
ceived at the trial, after objection 
made to it, and the defendants be 
found guilty, and the man alone 
appeals, it is not thereby rendered 
competent against him. Stale vs. 
Jolly vol. 3, 110 


10. As patents or grants from the! 





State are recorded in the office of 1 


the Secretary of State, copies of, 
them obtained from that office, 
may be given in evidence without 
accounting for the originals, by all 
persons except the patentees or, 


Smitherman vs. Smith 
pm 
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grantees themselves, or those 
claiming under them, who would 
be entitled to the possession of the 
originals. Candler vs. Lunsford 
vol. 4, 18 


1. If a person, who subscribed a 
bond as witness without the knowl- 
edge or consent of the obligor, die, 
proof of his hand writing would 
not be sufficient evidence of the 
due execution of the bond:—other 
evidence would be required, as 
proofs of the hand writing of the 
obligor, his acknowledgement or 
the like. Blackwell vs. Lane 
vol. 4, 116 
12. A man’s previous declarations 
may be received, though it is but 
slight evidence, to show the extent 
and true character of the dealings 
between him and another person; 
and they will be evidence against 
one claiming under him by a co- 
temporaneous or subsequent con- 
tract. May vs. Gentry vol. 4, 117 


13. The affidavit of a party made to 
obtain a certiorari, may be used a- 
gainst him to prove any facts 

. which are of a character to be 
-proved by mere admissions or rep- 
resentations. © But the admissions 
in such affidavit will not be suffi- 
cient evidence against the party 
making them, to supersede the ne- 
cessity for the other party’s pro- 
ducing matters of record, or a d 
under which he claims. Mushat 
vs. Moore vol. 4, 124 


14. Evidence of what a deceased wit- 
ness swore to in another and dif- 
ferent suit, is inadmissible. Mc- 
Morine vs. Sturey vol. 4, 189 


5. A subscribing witness to a will, 
who is named executor therein, 
may nevertheless be called to sup- 
port it. Overton vs. Overton 
vol. 4, 197 

16, If the subscribing witness to an 
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instrument becomes interested and 
a party to a cause, even though he 
does so voluntarily, he cannot be 
examined as a witness. 
case the adverse party, if he wish| 
to prove the instrument, may prove, 
the handwriting of the subscribing’ 
witness; and if that cannot be; 
done, proof of the handwriting o 

the person who executed the in- 
strument, is admissible. If proof 
of neither can be obtained by dis-| 
interested witnesses, the party 
must resort to his bill of discovery; 
inequity. Blackwelder vs. Fish-| 
er vol. 4, 204, 
17. A witness may state his belief as: 
to the identity of persons, or the; 
sameness of handwriting, though; 
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entry is, after his death, evidence 
of the fact, as between third per- 
sons. Ibid. 254 


, | ° 
+n such 99, Jurors are not bound to take ei- 


ther the whole or any part of a 
witnesses’s testimony as true, if in 
their consciences they do not so 
believe. But where it is incum- 
bent on a party to establish a fact, 
and the on/y testimony in relation 
thereto contradicts it, a jury cannot 
capriciously mangle the testimony, 
so as to convert it into evidence of 
what it does not prove. If the 
witness be deserving of credit, the 
fact necessary to be shewn is dis- 
proved—and if he be not worthy 
of credit, there is a defect of proof. 
White vs- White vol. 4, 401 


he will not swear positively as 021. Parol evidence is not admissible 


those facts; and the degree of cred- 
it to be attached to his evidence is 
a question for the jury. Beverly) 
vs. Williams vol. 4, 236 


18. The way-bills containing the 
names of passengers and the a- 
mounts paid for their fare, made 
out by an agent of a company of 
stage contractors, and transmitted! 
to them or to their other agents, are 
admissible in evdence against the 
sureties for the faithful accounting 
and paving over of the agent; be-, 
cause it was part of the agent’s 
duty to make out and transmit 
these bills; and i: was the mode of, 
accounting and charging the agent 
which must have been contemplat-! 
ed by the sureties when they guar- 
anteed his fidelity in paying what 
he might collect in the course of 
his agency. Peck, Weliford &! 
Co. vs. Gilmer vol. 4, 249 


19. It is a well established rule, that 
where a person who has peculiar’ 
means of knowing a fact, makes a 
declaration or a written entry of| 
that fact, which is against his inter-| 
est at the time, such declaration or! 


to vaty, 6xplain, or contradict an ° 
agreement in writing. Donaldson 
vs. Benion vol. 4, 485 


22. A trustee who has acted by sell- 


ing the trust property, and has re- 
tained his commission for so do- 
ing, may be a witness in support 
of the deed in trust, if he has con- 
veyed the property without cove- 
nants or responsibility. Norwood 
vs. Marrow vol. 4, 442 


23. The declarations of a party con- 


nected with his conduct, the next 
day after the execution of a deed 
are admissible in evidence, ‘not for 
the purpose of establishing the 
truth of the things declared, but to 
show from them that the party was 
then insane, in order that the jury 
may thence infer, if they should 
think such inference fair and prop- 
er, that he was so at the ‘moment 
when the deed was executed; and 
this particularly when a ground has 
been laid for the introduction of 
the testimony, by showing that the 
party was at times insane, previ- 
ous to the execution of the deed. 
Ibid. 442 
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Ser Bonn 2—Deen 3, 6, 7—Exec, 
UTORS AND ADMINISTRATORS 8— 
Fraups anp Frauputent Con- 
VEYANCES 1, 2—MonEy PAID IN- 
To Court 1. | 


EXECUTION. | 


1. Where an execution upon a jus- 
tice’s judgment is levied upon land, | 
and returned to the County Court) 
under the act of 1794, (1 Rev.| 
stat. c. 62, sec. 19) it is essential to 4. 
the validity of the order, which the. 
court is authorised to make, to sell 
the land levied on, that the land 
should be particularly described; 
and a levy generally upon the de- 
fendant’s ** lands’? without further 
specification or description, will 
not support such order, nor the sale 
made under it. Lorden vs. Smith! 
vol. 3, 34) 


2. When an execution upon a jus- 
tice’s judgment is levied upon land| 
and returned to the County Court, 
and it appears that the defendant 
has not had five days notice in 
writing, as required by the act of] 
1828, (1 Rev, Stat. c. 45, sec. 19) 
the court has no power to order a 
sale of the land levied upon, and| 
any such order will be entirely 
null, unless the defendant appears 
and waives notice. bid. $4 


3. When a justice’s execution has 
been levied upon land and returned) 
to the County Court, the plaintiff 
may apply to Court and have a) 
judgment ‘here rendered in his be-| 
half for the sum recovered before the 
justice and costs, under the act of,7* 
1822 (1 Rev. stat.c. 45 sec 8 and! 
9) and it seems that a wenditioni) 
may issue upon such judgment to! 
sell the land levied upon, with a’ 
special fi. fa to levy generally fer, 
any unsatisfied balance of such 
judgment, but the power of the 6. 
court to render such judgment and’ 
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issue a fi. fa. thereon, depends 
upon the fact whether a levy suffi- 
ciently special has been made, and 
also whether the defendant has had 
five days notice in writing before 
court, or has waived it, and if no 
such judgment has been rendered, 
a writ to the sheriff commanding 
him to sell the land levied on, can- 
not have the effect of a fi. fa. Jb. 

. 34 


Where the execution under which 
the plaintiff claimed, commanded 
the sheriff to levy a certain sum 
which the State had recovered a- 
gainst the defendant for costs and 
charges, and on the execution was 
endorsed a bill of costs containing 
officer’s fees and witnesses’ dues, 
but without specifying whether 
they were costs expended by the 
State, or were the costs of the de- 
fendant, and the only record of a 
judgment produced in support of 
the execution merely showed that 
the defendant had been indicted 
and acquitced, it was held that there 
ought to have been a special judg- 
ment in favor of the officers of the 
Court and the defendant's witness- 
es, and an execution issued thereon 
and conformable thereto, and that 
the Court could not presume from 
the record produced that there had 
been such a special judgment. and 
then permit the plaintiff by parol 
evidence to trim and shape the ex- 
ecution offered, so as to fit such 
presumed judgment. ‘Aing vs. 
Featherston vol. 4, 126 


The purchaser at an execution 
sale, buys the inéerest of the de- 
fendant in execution, and cannot 
object, when the price is demand- 
ed, that the goods belon zed to him- 
self, or toa tliird person. Js/ay 
vs. Stewart vol. 4, 160 
The legal interest of a defendant 
in undivided chattels may be seiz- 


‘ 
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ed and sold under execution. 
bid. 

7. Justices’ executions are by law, 
made returnable in three months 
from their date (see 1 Rev. Stat. 
ch. 62, sec. 16,) but it is not ne- 
cessary that they should be return- 
ed on the last day of the three! 
months. They may be returned 
sooner, and a/iases taken out and 
actedupon. bid. 160 


. The signature of a justice is abso- 
lutely necessary to an alias, as 
well as to an original execution on 
a justice’s judgment. Hence an, 
entry of ‘execution renewed,” 
without the signature of a justice,| 
at the foot of a dormant justice’s 
execution, gives no authority to the 
acts of an officer under it. Hug-' 
gins vs. Keichum vol. 4, © 414) 


I-| the act of 1794. Jbid. 
160 11. If a justice’s execution be levied 
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414 


upon land and returned to court, 
and the land be sold under a vendi- 
tiont exponas, issued upon an or- 
der made by the court for that pur- 
pose, the lien has relation back to 
the time of the levy, so as to de- 
feat a sale made afterwards by the 
defendant. Jbid. 414 


12. Where an execution authorises 


the sheriff to sell all the lands of 
the defendant lying on the head of 
a particular mill pond, and adjoin- 
ing the lands of a particular person, 
if the lands embraced in that de- 


scription comprehend more tracts - 


than one, a sale en masse will be 
supported, in the absence of fraud 
on the part of the sheriff and pur- 
chaser. Jbid. 414 


- The levy of a justice’s execution 15, When several executions, issu- 


upon lands, under the act of 1794, 
1 Rev. St. ch. 62, sec. 16, need 
not perhaps be in the very words! 
of the act; but a description con- 
taining a part only of that preserib- 
ed in the act must be taken to be 
insufficient in point of the certainty’ 
thereby required, until it be shewn 
as a fact that it identified the land 
levied on, as effectually as it would 
have been identified by a descrip- 
tion conforming to that given inthe) 
act. Hence a levy upon ** all the; 
lands of the defendant, lying on) 
Queen's creek,” without any such 
evidence of identity, is not suffi- 
ciently specific to authorise the 
court to make an order of sale, or 
if such order be made, to support 
asale underit. bid. 414 


10 The levy of a justice’s execution! 
upon ‘all the lands of the defend- 
ant, lying on the head waters of 
Ketchum’s mill pond, adjoining! 
the lands of said Ketchum,” is 
substantially, if not literally, a 


ing from different competent 
Courts, are in the hands of differ- 
ent officers, then, to prevent con- 
flicts, if the officer holding the ju- 
nior execution seizes property by 
virtue of it, the property so seized 
is not subject to the execution in 
the hands of the other officer, al- 
though first tested; and consequent- 
ly a purchaser under the junior ex- 
ecution is, in such case, protected 
against the execution of a prior 
teste. Jones vs. Judkins vol. 4, 

454 


14. At common law, the goods of a 


party against whom a writ of fi. 


fa. issued, were bound from the 


teste of the writ so as to prevent 
his selling or assigning them. J- 
id. 455 


15. But subject to this restriction, 


the property of the goods is not 
altered, but continues in the de- 
fendant till the execution is exe- 
cuted. bid. 455 


compliance with the requisitions 0/16. If therefore the property is le- 


‘ 
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vied on and sold under a junior ex- 
ecution, the vendee gets a good ti- 
tle; and the party having the first 
execution cannot seize them by 
virtue of his writ first tested.— 
Ibid. 455 


17. The party however who has the 
execution of the first fes/e, may 
have his remedy against the sher- 
iff whose duty it was to execute 
that writ first which was first test- 
ed. bid. 456 


18. If the sheriff has only levied un- 
der the younger execution, and be- 
fore sale an elder execution in point 
of teste came to his hands, he may 
and ought to apply the property to 
the satisfaction of the execution 
bearing the first feste. Ibid. 456) 


See Jupement 13, 15—Lanpiorp 
AND TENANT 6—Levy 1, 2—Re- 
GISTRATION |—SueuirFr 1, 3, 4, 5, 
6, 7, 8, 10, 12—Wair or Er- 
ROR 5S. 


EXECUTORS AND 
TRATORS. 
1. The County Courts have power 
to revoke letters of administration, 
and payment of the assets made}, 
by an administrator whose letters 
have been revoked, to his succes-| 
sor, are proper. Smith vs. Col-! 
lier vol. 3, 65 
2- One who intermeddles with the 
oods of a deceased person, a/ter 
the will is | gam. or administra 
tion granted, cannot be sued by a 


ADMINIS. 


creditor as executor de son tort, 5. 


unless where he claims under a 
fraudulent deed. But if he had 
intermeddled before the appoint- 
ment of a legal administrator, he 
may be charged as executor de son 





tort, there being a legal administra-| . 


tor at the date of the writ. MMe- 
Morine vs. Storey vol.3, 87 
3. The clause in the condition of a 
bond, given by an administrator 





4. 


6. 
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with the will annexed, which pro- 
vides that the obligor shall well 
and truly deliver and pay over all 
the rest and residue of the effects 
and credits which shall be found 
due on his account at the close of 
his administration * unto such per 

son or persons respectively as the 
same shall be due unto, pursuant 
to the true intent and meaning of 
the acts of the General Assembly, 
in such cases made and provided,” 
is broken both in letter and in spir- 
it, by a refusal or neglect of the 
administrator with the will annex- 


ed to pay legacies, McLane vs. 
Peoples vol. 4, 9 
Until the settle:nent and distribu- 


tion of an estate, the administration 
is incomplete, and must, upon the 
death of the administrator, be com- 
mitted to some person as adminis- 
trator de bonis non of the intes- 
tate, for the goods of the intestate 
go to such administrator de bonis 
non, and not to the executor of 
the administrator, and this, altho’ 
the administrator was, as one of 
the next of kin, entitled to a share 
of the estate. The right as next 
of kin, did not attach to any par- 
ticular chattels, and prima facie, 
the unsold and undivided specific 
goods were held by the adminis- 
trator in his official character, and 
therefore his representatives do not 
succeed to them.  Tuylor vs. 
Brooks vol. 4, 139 


One who administers upon the es- 
tate of a fraudulent assignee, and 
takes possession of the goods as- 
signed, may, upon the death of the 
fraudulent assignor, be sued as ex- 
ecutor de son tort by the creditors 
of the latter, and this although ad- 
mintstration may have beew grant- 
ed upon his estate. McMorine 
vs. Storey vol. 4, 189 


The case of Jurner vs. Child, 1 
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Dev. Rep. 25, explained and dis-| 
tinguished from this; because in 
that the agent, who was sought to 
be charged as executor de son tor! 
of his deceased principa’, had been’ 
rightfally put into the possession 
of the property, not only as to his! 
principal, but as to all the world.) 
bid. 189 


. The law never assigns any thing 
to an administrator, but what may} 
be rightfully assigned. Hence, 
goods conveyed to an assignee for 
the purpose of defrauding credit-| 
ors, are not assigned to the admin- 


| 
} 





INDEX. 


one of the heirs acquiesced in the 
possession held under that convey- 
ance for four years after he came 
of age; the Court cannot say that 
the purchase money was paid, and 
the conveyance therefore valid; 
but such circumstances are proper 
to be left to ihe jury. to infer the 
fact ofsuch payment, if they should 
so think, and thereupon to find a 
verdict for the defendant. Jbid. 

, 471 


; See Covenant 3. 


EXECUTOR DE SON TORT. 


istrator of the assignee as againsig,. Pyecurors AND ADMINISTRA- 


the creditors of the assignor.—| 
Ibid. 191) 


. If the deed of an administrator for! 


land, which his intestate had given, 4, 


a bond to convey upon the pay-| 
ment of the purchase money, oe 
tain an acknowledgment of pay- 
ment to him of the price, it will) 
operate as a release, and be plena- 
ry evidence of such payment.—| 
But a recital in it that it appeared! 
that payment had been made to) 
his intestate, is no more than a 
declaration of his belief of a fact, 


and per se is not evidence at all a- 


Tors 2, 5, 6, 7. 


FELONY. 


inten} to commit a felonious 
act, where the intent is only a mis- 
demeanor, merges in she felony, if 
the act be committed: but not if the 
intent alone is a felony. of the same 
grade with the act itself: and the 
prisoner may be convicted of either 
upon any competent testimony 
that satisfies the jury of his guilt 
of the particular offence charged. 
Stale vs. Jesse vol. 3, 108 


gainst the heirs of such intestate.|2- A master is not at liberty to con- 


who claim not under the adminis-! 
trator, but directly from the intes-| 
tate. JVilliams vs. Peal vol. 4,| 

471 


. Where a case agreed sets forth 
that a vendee took possession of 
the land soon after the execution 
of a bond to make him title upon 
his paying the purchase money, 





and held uninterruptedly for twen- 
ty years—that the vendor lived, 
nearly three years after the pur- 
chase money became due—that af- 
ter his death, the administrator eet 
up no demand for the purchase 
money, but on the contrary execu- 
ted a conveyance of the land—that 





trive the escape of his slave who 
has committed a felony—but if he 
be a magistrate, he should not act 
officially against him. Slate vs. 
Leigh vol. 3, 129 


FEME COVERT, DEED OF. 


Where neither the certificate of the 


commissioners appointed to take 
the private examination of a feme 
covert upon a deed made by her 
and her husband, nor any record 
produced, show that she was pri- 
vately examined, the deed is void 
as toher. Jves ys. Sawyer vol. 
4, 55 
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FINES. 


Sez Constirvtion 5, 8, 9—Crimi- 
NALS 2, 6. 


FORCIBLE ENTRY. 


1. Where the proprietor of a school 
employed a person as a steward 
and servant in the establishment, 
and assigned for his lodging rooms 
a house situated within the curtil- 
age, but not connected with the 
dwelling house of the proprietor by 
any common roof or covering, and 
for which lodging rooms the stew- 
ard paid no rent, it was held that 
the house occupied by the steward 
was not, in law, Ais dwelling house, 
but was the dwelling house of the 
proprietor of the school, and that 
no indictment would lie- against 
the proprietor for an entry and ex- 
— of the steward from such 

ouse, provided there was no inju- 
ry to his person, or other breach of 
the peace. State vs. Curtis vol. 

. 222 


2. The occupation of servants is not 
suo jure, but as servants and rep- 
resenting their master; and there- 
fore it is the occupation of the pro- 
prietor himself. bid. * 225 


$. ‘There may be cases in which the 
mastér lets to his servant a tene- 
ment or part of his premises on 
rent, in which the house and _pos- 
session would be properly laid as! 














those of the servant. And even 2: 


where there is no stipulation for 
rent, yet the premises occupied by 
the servant may be so far removed, 
and distinct from those in the per- 
sonal occupation of the master, that 
they may be deemed and stated to 
be in the possession of the servant, 
in an indictment, for instance, for 
burglary. It would seem, from! 





some adjudications, that in this 3. 


last case, it may be laid either 
way. But these cases are to be 


4. 


5. 


® 
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regarded as exceptions founded on 
particular circumstances. bid. 
225 


When an overseer, in this State, 
is placed on a plantation, he is not 
put into possession as against his 
employer; but the latter may, if he 
thinks proper, turn him off, and e- 
vict him from the house which he 
occupies. bid. 227 


The redress of the overseer is by 
action on the contract of the em- 
ployer, and not by holding over 
that which was never in his pos- 
session for an instant, but as the 
servant and agent of his employer. 
Ibid. 227 


FORCIBLE TRESPASS. 


In an indictment for a riot and for- 
cible trespass in entering a man’s 
dwelling house, he being in the ac- 
tual possession thereof, and taking 
from his possession slaves and oth- 
er personal property, it is not ne- 
cessary to show that the prosecutor 
had the right to the property, or 
the right to the possession, but 
whether he had in fact the possess- 
ion thereof, at the time when that 
possession was charged to have 
been invaded with such lawless 
violence, and any evidence tending 
to establish that possession is ad- 
‘missible. State vs. Bennett vol. 
4, 43 

An indictment for a forcible tres- 
pass in entering a man’s dwelling 
house, which does not charge an 
expulsion from the house or a 
withholding of the possession 
thereof up to the time of the find- 
ing of the indictment, nor set forth 
the interest of the prosecutor, will 
not, in case of conviction, warrant 
a writ of restitution. Jbid. 43 

The violence necessarry to su 
port an indictment for a forcible 
trespass in entering a man’s dwell- 





- 





5 


4 


5. An indictment charging a forcible’ 


6 


7. In an indictment for a forcible oni. 


1 
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ing house and taking from his pos-} 
session personal chattels, will be 
sufficiently proved by showing 
that the defendants appeared in 
such numbers and under such cir- 
cumstances as to deter the prosecu- 
tor from resistance, though there! 
was no actual breach of the peace.| 
Ibid. 48) 
. In such an indictment, the pres-' 


ence of the prosecutor must beQ, 


proved, but it need not be shown 
that he had hold of the chattels: it 
is sufficient if he were on the spot. 
Ibid. 48 


trespass for taking a slain deer, is 
not supported by evidence of the 
forcible taking of a deerskin sever- 
ed from the body. of the deer. 
State vs. Hemphill vol. 4, 109} 
. An indictment for any forcible) 
trespass upon a dwelling house— 
short of a violent taking or with- 
holding of the possession of it—' 
must charge that the proprietor; 
was in the house, or actually pres- 
ent at the time. Stale vs. Fort 
vol. 4, 192 











try into a dwelling house, it is not! 
necessary to charge or to show] 
that the proprietor was in the 
house, or present at the time of 
the violent dispossession. bid. 

193 


FORMER ACQUITTAL. 


» An acquittal upon an indictment! 


3. 
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indictment and different proof on 
the trial from the former; and be- 
cause an indictment for the com- 
mission of a feloneous act is not 
supported by proof of an intent to 
do that act, and an indictment for 
the latter, if a felony, may be sus- 
tained after an acquittal upon an 
indictment for the former. Stale 
vs. Jesse vol. 3, 93 


Where a person of color has been 
acquitted upon an indictment for a 
rape, and is subsequently indicted 
for an assault with intent to com- 
mit the rape upon a white female 
under the act of 1823, he cannot 
object upon the trial that the evi- 
dence offered proves an actual rape, 
because the jury may convict for 
the specific charge contained in the 
indictment, if the evidence proves 
that charge, notwithstanding it may 
also prove the other charge for 
which the prisoner has been for- 
merly tried and acquitted. Jb. 98 


A former acquittal, if it cannot be 
pleaded in bar to a subsequent in- 
dictment, cannot be taken an ad- 
vantage of as an estoppel. 20. 98 


It is not sufficient to make a judg- 
ment in one indictment a bar to 
another, that evidence of the facts 
alleged in the first, would also be 
evidence of the facts alleged in the 
latter. As an acquittal upon an~ 
indictment for the burglary and 
stealing, is not a bar to a second 
indictment for the burglary, wirh 
intent to steal. Ibid. 103 


for a rape against a person of col-/5. An acquittal upon a former indict- 


our, cannot be pleaded in bar to an 
dictment against the prisoner for 
an assault with intent to commit 
the rape upon a white female, un- 
der the act of 1823, (1 Rev. Stat. 
ch. 111, sec 78,) because both of- 
fences are felonies created by dif- 
ferent statutes, and the latter re-, 





ment, can be no bar to a second, 
unless the former were such as 
the prisoner might have been con- 
victed upon, by proofs of the facts 
contained in the second. Ib. 104 


FORNICATION AND ADUL- 
TERY. : 


quires different allegations in the An indictment under the statute for 
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fornication and adultery, may be} 
simply for ** bedding and cohabi-' 
ting together,” and the charge will 
be sustained by shewing an_habit- 
ual surrender of the person of the) 
woman to the gratification of the! 
man, without proof that either had 
taken the other into his er her 
house. Stave vs. Jolly vol. 3, 

110 


See Appears 3—Evipence 9. 


FRAUDS AND FRAUDULENT 
CONVEYANCES, 

1. Where a vendor and purchaser 
contracted for a life estate in cer-| 
tain slaves, at a fair price for such| 
interest, under the supposition that 
the vendor was entitled to no great- 
er estate in the slaves, and the ven-! 
dor executed a bill of sale cunvey- 
ing “all his right, title and inter 
est in and to the slaves” to the pur-| 
chaser, and it turned out that the! 
vendor was entitled to an absolute! 
interest in them, which was ten| 
times the value of the life estate, i¢| 
was held, in a suit at law in the| 
lifetime of the vendor, by the cred-! 
itors of the vendor, impeaching 








the conveyance for fraud, that the/5. 


mi-take might be shown by parol| 
testimony, and that the conveyance; 
was not fraudulent and vvid as to! 
such creditors. Runyon vs. Leary 
vol. 4, 231 


. Matter dehors a deed may be re-| 
sorted to for the purpose of repell-| 
ing, as well as founding, an impu-! 
tation of fraud. Jbid.. 233) 
- A purchaser at a grossly and man-, 
ifestly inadequate price, is not such 
an one as, under the statute of 27 
Eliz. ch. 4, sec. 2 (1 Rev. Stat. 
ch. 50, sec. 2) can avoid a previous 
voluntary conveyance; but to con- 
stitute a purchaser entitled to the 
benefit of that statute, the purchase 
must be in good faith and for al 





4, 


6. 
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fair price; and this the Court 
should declare as a rule of law, and 
not leave it as a question of intent 
to be passed upon by the jury. 
Fullenwider vs. foberts vol. 4, 

278 


The Court will not enter into the 
question of the inadequacy of the 
consideration, as per se vitiating 
the sale, unless it be plain, and 
great, or gross, as it is commonly 
called. Prices may range between 
the extremes of what close men 
would call a good bargain on one 
hand, and a bad and even hard bar- 
gain on the other, and the law will 
not interfere. But when sucha 
price is given, or pretended to be 
given, that every body who knows 
the estate, will exclaim at once, 
“why, he has got the land for 
nothing,” as if only one tenth, or 
perhaps even one third part of the 
value were given, the law would 
be false to itself if it did not say, 
sternly and without qualification, 
to such a person, that he had not 
entitled himself to the grace and 
protection of the statute. bid. 

278 


It is generally true, that deeds 
void by reason of bad faith as to 
creditors, are also void as to pur- 
chasers. They are* not indeed 
void as to"purchasers because they 
are so as to creditors, but by rea- 
son of the bad faith which alike vi- 
tiates them as against both purcha- 
sers and creditors. ‘There may per- 
haps be instances, in which pur- 
chasers would not stand on the 
same footing with creditors. Jbid. 

281 


The term ‘ purchaser’ is not used 
in the statute of 27th Eliz. in its 
technical sense, for one who comes 
to an estate by his own act. It is 
to be received in its popular mean- 
ing as denoting one who buys for 
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money, and buys fairly, and of 
course for a fair price. /bid. 285 


7. The same rule prevails in equity 
as at law with regard to purcha- 
sers setting aside voluntary or 
fraudulent conveyances under the 
stat. 27 Eliz. Jbid. 284 


8. Fraud and good faith are general- 
ly questions of intent, and tere- 
fore proper for the jury, whose, 
province it is to look into the mind, 
and heart; but this proposition is! 
not to be carried to the absurd ex-! 
treme of cutting off the court from! 
drawing from admitted facts any| 
inference, however consonant to) 
reason or necessary it may be.—| 
Hence the courts have laid down! 
rules, as laws for the parties upon, 
the question of inadequacy of 
price in a purchaser’ under the 
stat. of 27th Eliz. bid. 285, 


9. This power of the court is not a) 
novel assumption, nor can it prove! 
practically dangerous or inconve- 
nient. ‘There will be differences 
of opinion as to the value of es 
tates; also opposing evidence as) 
to the price paid or agreed to be 
paid, and much allowance is to be’ 
made for the unwillingness of ma- 
ny me1 to lay out money unless ~ 
they get a bargain, and likewise! 

for their reluctance to purchase} 

what is claimed by another, and 

cannot be got by them withoutthe' 

trouble and expense of litigation. 
‘These are all proper considerations 
to be left to a jury and to be 
weighed by them, under prope 
information at the same time as to 
+ the law. Jbid. 286 


See Possession 2, S. 
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FREE NEGROES. 
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free persons of colour convicted of 
any criminal offence, by directing 
them to be hired out under certain 
rules, regulations and restrictions, 
is not so clearly repugnant to the 
S9th section of the constitution, 
which provides that debtors shall 
not be continued in prison after de- 
livering up bona fide their proper- 
ty for the use of their creditors, nor 
to the 19th section of the same 
which gives to the governor the 
power of granting pardons, nor to 
the 10th section of the bill of rights 
which prohibits the imposition of 
excessive fines, or the infliction of 
cruel or unusual punishments, nor 
to the $d section of the same 
which declares that no man or set 
of men are entitled to exclusive or 
separate privileges from the com- 
munity, but in consideration of 


| - public services, nor tu the spirit of 


the 12th section of the same which 
forbids the deprivation of liberty 
to a freeman ‘but by the law of 
the land,” nor to the principles of 
free government, as to warrant the 
Courts in pronouncing it unconsti- 
tutional and void. State vs. Manu- 
el vol. 4, 20 


2. The act of 1838, which provides 


that if any person shall be con- 
victed in any Court of Record in 
this State of any crime or misde- 
meanor, and shall be in execution 
for the fine and costs of prosecu- 
tion, and shall have remained in 
prison for the space of twenty 
days, he may be discharged in the 
manner therein prescribed, does 
not repeal the act of 1831, ch. 13, 
but as the last expression of legis- 
lative will, necessarily abrogates 
so much of that act, as stands in 
the way of its provisions. /b. 20 


1. The act of 1851, ch. 13, (1 ~y Ses Cermants $, 9~Ivmace 1. 


Stat. ch. 111, sec. 86, 87, 88, 89,) 
providing for the collection of fines; 
imposed upon free negroes and'1. 





GAMING. 
The playing at cards for money 











INDEX. 


or property, in a counting rooin 
attached to, and under the same 
roof with, a store room in which 
spirituous liquors are retailed, falls 
within the prohibition of the act of 
1831, ch. 26, (1 Rev. Stat. ch. 34, 
sec. 69,) forbidding the playing “at 
any game of cards in any house 
where spirituous liquors are retail- 
ed, or any out house or store at- 
tached thereto, or any part of the 
premises occupied with such 
house.’? State vs. Terry vol. 4, 

185 


. In an indictment under the above 
mentioned act, it is sufficient to 
shew that the spirituous liquors 
were in fact retailed in the house 
in which the playing took place; 
and it is no defence for the defend- 
ants that the retailer has not pur- 
sued the directions of the act of 
Assembly in obtaining a license to 
retail. Jbid. 185 


GRANT. 

1. Under the act of 1794 (Rev. C. 
422) a grant from the State con- 
veying more than six huudred and 
forty acres of land is good. Men- 
denhall vs. Cassels vol. 3, 49 


2. If a grant covers, in part, land not 
liable to entry, or which has been 


previously granted, it will be good) - 


for the land comprehended in it, 
which had not been granted, and 
was liable to entry. Houghvs. Du- 
mas vol. 4, 328 
. A grantee may, under the act of) 
1798, 1 Rev.. Stat. ch. 42, sec. $1, 
proceed to vacate a subsequent 
grant fraudulently obtained, with 
knowledge of his previous grant, 
though the subsequent grant covers 
a part only of the land included in 
his grant. Hoyt vs. Rich vol. 4, 
533 


4. A grant which is sought to be va- 
cated, as having been illegally or 
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fraudulently obtained, must (at all 
events where the proceeding is by 
scire facias) be vacated in lo/o, or 
notatall. Jbid. 535 


To support an application on the 
part of a grantee to vacate a grant, 
because of fraud in obtaining it, 
with knowledge of a previous grant 
for the same land, a case of clear 
fraud must be made out. Con- 
structive notice of the prior grant 
—information that might have put 
a prudent man upon his guard, be- 
fore he completed his grant—a sus- 
picion that the land or a part of it 
might not be vacant and unappro- 
priated; that kind of notice which 
may be sufficient in equity to bar 
the plea of a purchaser for valuable 
cons deration—is not enough to 
constitute the fraud contemplated 
by the act. Ibid. 537 


See Evivence 10—Pieas anp 


PLeapincs 8—Possession 4--Pre- 
SUMPTION 1—Scire Facias. 


5. 


GUARANTY. 


1. Where a purchaser of property, in 
payment therefor transferred to the 
vendor notes upon third persons, 
and upon being requested to en- 
dorse the notes for the purpose of 
enabling the vendor to sue in his 
own name, refused to do so, but 
said “* they were good,”’ it wus 
held, that the words, * they were 
good,” used in the manner they 
were, did not furnish any evidence 
of a promise to make the notes 


good. Curpenter vs. Wull vol. 
’ 144 
2. Whether such words, if they a- 


mount to a promise to make the 
notes good, do not come within 
the act of 1826. (1 Rev. Stat. ch. 
50, sec. 10,) declaring that * no 
action shall be brought, whereby 
to charge the defendant upon any 
special promise to answer the 
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debt, default or miscarriage of an-! 
other person, unless the agreement! 
upon which such action shall be 
brought, or some memorandum or 
note thereof, shall be in writing, 
and signed by the party charged) 
therewith, or some other person) 
thereto by him lawfully author-' 
ized.” Qu? Jbid. 144 
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guardian who is removed from his 
office, until an account and sett’e- 
ment be demanded of him and he 
refuse to comply with such requi- 
sition, or there be such conduct on 
his part, tantamount to a refusal, as 
to render a requisition unnecessary 
or impracticable. Barrett vs. 
Munroe vol. 4, 194 


. A guaranty is a promise to answer 2 Whether upon the wards’ coming 


for the payment of some debt, or 
the performance of some duty, in 
case of the failure of another per-| 
son, who is himself in the first in-| 


stance liable to such payment ors 


performance. bid. 145, 
. Where a single bill was executed, 
by a principal and surety, and af- 
terwards another person, at the in-! 
stance of the agent of the holder, | 
but without the knowledge and as-| 
sent of the makers, guaaranteed 
the bond by endorsing upon it, 
‘* this is a good bond,” and signing 
his name, #/ was held that he could 
not, upon being compelled to pay 
the bond, recover from the surety 
as for money paid to his use, be- 
cause he was not a regular endor- 
ser, and having become a guarantor 
without any express request from, 
the makers, the law would imply; 
no request, and the payment of the! 
bond under compulsion was of his 


own seeking. Carter vs. Biack py 


vol. 4, 5| 
See Contract 5. 

| 

| 


GUARDIAN. 


. The condition contained in a 
guardian bond that the guardian) 
shall improve the estate of his) 
wards “until they shall arrive at 
full age, or be sooner thereto re- 
quired, and then render a true and 
faithful account of his said guardi- 
anship, &c., and deliver up, pay 
to and possess” his said wards 7 
their estate, is not broken by 





to full age, a suit might be sus- 
tained upon such a guardian bond 
before a demand made for an ac- 
count and settlement, Qu? Jb: 194 


A guardian cannot purchase his 
ward's property of himself, be- 
cause the law requires that there 
should be two persons at least to 
make a contract. But if another 
purchases at the guardian’s sale for 
the guardian’s benefit, but takes a 
conveyance to himself and after- 
wards conveys to the guardian, the 
purchase will not be void at law. 
And even in equity such sales are 
not, ipso jure, void; but the trus- 
tee purchases subject to the equitv 
of having the sale set aside, if the 
cestui gne trust in a reasonable 
time, chooses to say he is not sat- 
isfied with it. Hoskins vs. Wilson 
vol. 4, 243 


HARBOURING. 


arbouring or maintaining a runaway 


slave within the act of 1741, &c. 
(Rev. Stat. ch. 34, sec. 73,) 
consists in secretly aiding him by 
any means to continue absent from 
his master, knowing at the time of 
rendering such aid, that he was a 
runaway. Stlaie vs. Hathaway 
vol. 3 125 


HUSBAND AND WIFE. 


1. A feme covert nay become an a- 


gent for her husband, and such an 
appointment as agent may be infer- 
ms | from his acts and conduct re- 
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specting her. When the agency 
is to be inferred from his conduct, 
that conduct furnishes the only ev- 
idence of its extent as well as of 
its existence, and in solving all 
questions on this subject between 
the principal and third persons, the 
general rule is thatthe extentof the 
agent’s authority is to be measured 
by the extent of his usual employ- 
ment. Cox vs. Hoffman vol. 4, 

180 


&. The husband is responsible for 
any injury done to the property of 
another person by the negligence, 
carelessness, or unskilfulness o 
his wife in her performance of his 
business, the wife, in this respect. 
being considered as his servant. 
Ibid. 180} 


Sar Feme Covert, Deep or—Junc- 
MENT 10, 11, 12. 


INDICTMENT. 


1. An indictment against a justice of 
the peace for refusing to issue his 
warrant for the arrest of a felon, 
must charge either that the felony 
was committed in his presence, or 
the tender to him of an affidavit o: 
its commission. State vs. Leigh| 
vol. 3, 127 

2. It should also charge that the fel- 
on was in the magistrate’s county 
when the refusal took place. /- 
bid. 127 

3. Inman indictment for retailing spir-! 
ituous liquors by the small mea- 
sure without license under the stat- 
ute of 1825 (1 Rev. Stat. ch. 34,| 
sec. 81,) it is necessary to aver 
that the retailing was to some par- 
ticular person or persons, or to 
some person or persons to the ju-; 
rors unknown. State vs. Faucets 
vol. 4, 107 


4. An indictment upon our statute (1 
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Rev. Stat. ch. $4, sec. 5) for a- 
busing and carnally knowing a fe- 
male child under the age of ten 
years, which charges the rape to 
be “in and upon one M. C., an in- 
fant under ten years of age, &c.” 
‘*and her, the said M. C., feloni- 
ously did unlawfully and éarnally 
know and abuse, &c.”’ 1s suflicient 
without describing the infant as a 
** female child;” nor is the addition 
of “spinster”? to the name of the 
infant, requisite in such an indict- 
ment. Stale vs. Terry. vol. 4, 

152 


5. In indictments for offences against 


the persons or property of individ- 
uals, no addition to the names of 
those individuals is requisite. /- 
bid. 154 


6. An indictment for a conspiracy to 


destroy a warrant in the name of 
the State, issued against a defend- 
ant on a criminal charge, and a re- 
cognizance for the appearance of 
said defendant to answer such 
charge, with the intent thereby to 
impede the due administration of 
justice, should positive/y aver the 
facts that such warrant did issue, 
and such a recognizance was ac- 
knowledged, and should also set 
forth so much of the warrant and 
recognizance as is necessary to 
shew that they were valid, and 
therefore the destruction of them 
might be prejudicial to the admin- 
istration of justice. Hence if the 
wariant and recognizance be men- 
tioned only by way of reference 
and recital; and it be not stated 
with any precision by whom the 
warrant was issued, nor before 
whom the recognizance was taken; 
and if the substance of the war- 
rant and recognizance be not set 
forth, so that it may be seen whe- 
ther they or either of them had le- 
gal validity, the indictment will be 

















insufficient. Svatevs. Enloe vol.) 
4, $73) 


See Forcisre Trespass—Fornica- 


110N AND ADULTERY. 

INFANT. 
1, The possession of a vendee, taken 
under a deed from an infant, wheth- 
er that deed is to be considered as 
void, or voidable only, is adverse} 
to the infant, (and much more is} 
such the case where the deed has 
been executed by the infant jointly! 
with others;) and the infant cannot, 


after he comes of age, convey a,** 


valid title to the land, while such| 
adverse possession continues.—' 
Murray vs. Shanklin vol. 4, 
289 

. Where an infant executed a deed! 
for land, by signing, sealing and) 
delivering it, and after he came of! 
age, endorsed on it, “* I have sign- 
ed the within deed for the express-; 
ed purposes; and with the desire to; 
ratify the same, I hereunto affix 
my hand and seal,” and after sign- 
ing and sealing the endorsement, 
delivered the instrument to the 
vendee again, i was held, that if 
the deed were absolutely void in| 
the first instance, it was rendered) 
valid by the re-delivery, and if only! 
voidable, the endorsement under 
the hand and seal of the vendor, 
was a proper act of confirmation. | 
Ibid. 289 


. A contract made by an infant to| 
work a certain specified time with) 
a carpenter, upon theconsideration| 
of the latter’s boarding and clothing 
him, and learning him the trade, is 
not binding upon the infant, and he 
may, at any time, leave the service 
of the carpenter, provided he has 
not arrived at full age, and confirm- 
ed thecontract. Francis vs. Felmit 
vol. 4, 498 


4. If an infant have been furnished 
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with necessaries while workin 
with a mechanic, to learn his trade, 
upon an action of assumpsit bro’t 
against the infant forthe value of 
the necessaries, it is a good de- 
fence under the plea of non-as- 
sumpsit that the defendant's servi- 
ces in work and labour were equal 
to, or exceeded in value the neces- 
saries furnished. hid. 498 


See Liurrations, STatvuTE oF. 


JUDGMENT. 


Where a ca. sa. was issued from 
the spring term of a superior court 
returnable to the ensuing fall term 
thereof, and was executed upon the 
defendant within less than twenty 
days of such fall term, and the 
sheriif thereupon took bond and 
surety from the defendant under the 
act of 1822, (1 Rev. St. c. 58, sec. 
7,) which bond was dated more 
than twenty days before such term, 
and was conditioned for the de- 
fendant’s appearance “ at the next 
Superior Court of law to be held 
&c. on the 7th Monday after the 
4th Monday of March next, then 
and there &¢., and at the next 
spring term which sat on the 6th 
instead of the 7th Monday after 
&c. upon the defendant’s not ap- 
pearing, a judgment was taken up- 
on the bond against him and his 
surety, i was held that the judg- 
ment was irregular, and that wheth- 
er the bond was to be prepared by 
the sheriff or the defendant made 
no difference, as the judgment ta- 
ken was against the surety as well 
as the defendant, and there was no 
default of appearance according to 
the bond, and also that the words 
“next court” would not control 
the specified time of the ‘7th 
Monday after the 4th Monday of 
March next.” Winslow vs. n- 
derson vol. 3, ‘9 
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2. It seems to be a necessary func- 
tion of every court, and particular- 


ly of a court of the highest jurisdic- 


tion to which no writ of error lies, 
as our Superior courts, to set aside 
, an irregular judgment, that is, one 
rendered contrary to the course and, 
practice of the court, at a subse- 
quent term, provided application 
for that purpose be made in proper 
time. bid. 9 
. In general, judgments, taken with- 
_out service of process; signed out 
of term; or by default before the 
proper period of the term, are ir- 
regular. bid. 11 


. If a judgment by default, interloc- 
utory or final, be signed according 
to the course of the court, then it 
is the judge's judgment; because it 
is entered according to his direc- 
tions. And although the former is 
always under the control of the 
court, yet from its nature, the court 
ought not and will not interfere! 
with the latter, that is, a final 

judgment after the term at which it 

is taken. Jbid. 13. 

. Until set aside, an irregular judg-| 

ment must in general be regarded 

as a subsisting and regular judg- 

ment as to all the world. /bid. 14 











| 
. An entry, upon the rendition of a 
verdict in favor of the plaintiff, 
that ‘* the defendant is entitled toa 
credit to be ascertained by M. F.| 
and J. H. S., and the clerk is then’ 
authorised to enter a remittitur,) 
judgment of the court accordingly) 
and for costs,”’ is not a judgment 
then rendered, but an agreement) 
for a judgment to be rendered 
subsequently upon the ascertain- 
ment by the referees of the credit 
to which the defendant is entitled. 
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aside by the court at a subsequent 


term. bid. 52 


The 11th section of the act incor- 
porating the Wilmington and Ra- 
leigh Rail Road Company, declar- 
ing ** that if any stockholder shall 
fail to pay the sum required of him 
on his subscription by the Presi- 
dent and Directors, within one 
month after the same shall have 
been advertised in some newspaper 
published at the seat of govern- 
ment, it shall be lawful for the 
said President and Directors, with- 
out further notice, tomove for judg- 
ment in the County or Superior 
Court of Wake, or New Hanover, 
against the delinquent stockholder 
or his assignee, for the amount of 
the instalment required to be paid, 
at any court held within one year 
after the notice, and the court shall 
give judgment accordingly, or they 
may sue for the same in an action of 
assumpsit, or by warrant according 
to the jurisdiction of the respective 
tribunals of the State,’ does not 
authorise a judgment against a de- 
feulting stockholder, without his 
appearance, or without process to 
call him into court. Wilmington 
& Raleigh Rail Road Co, vs. 
Laker vol. 3, 79 


Upon a conviction for a criminal 
offence, itis irregular to annex to 
the sentence any condition for its 
subsequent remission. A judg- 
ment, though pronounced by the 
Judge, is not his sentence, but the 
sentence of the law. Itis the cer- 
tain and final conclusion of the law 
following upon ascertained premi- 


ses. It must therefore be uncon- 
ditional. State vs. Bennett vol. 
4, 43 


Dunns § Mellwaine vs. Batchelor }9, A judgment confessed to a mar- 


vol. 3, — 


7. A judgment regularly entered at 
one term of a court cannot be set’ 


6 


ried woman as if she were single, 
comes within the operation of the 
act of 1826, 1 Rev. St. ch. 65, sec. 











1] 


13. 


13, prescribing the time within} 
which the presumption of payment 
or satisfaction on judgments shall| 
arise, notwithstanding the cover-| 
ture, and although the scire focias| 
to revive the judgment, is sued out 
in the name of the husband and; 
wife. Johnsen vs. Englund vol.| 
4, 
. Ifa woman sues, and afterwards| 
marries, and the marriage is not! 
pleaded in abatement puis darrein| 
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signed after, and execution taken 
out against his goods in the hands 
of his executor tested the first day 
of the term. for they relate to, and 
are considered as a judgment and 
execution of, the first day of the 
term, at which day the testator was 
alive. bid. 171 


‘OSee Jvsricr’s Juncmexrt—Scire 


Factas 2—Svupreme Court. 


INSOLVENT DEBTORS. 


continuance, she may have judg-|1. Whether it is the duty of the offi- 


ment, which cannot be reversed! 
forerror. bid. 71 


12. The husband has entire contro!! 


over a judgment confessed to, or! 
obtained by his wife during cover | 


. | 
ture, and the proper way for him! 


to proceed to enforce it, is by ma-2. ‘The bond for the defendant’s ap- 


king himselfa party by scire facias| 
as in case of a judgment obtained| 
by a feme covert dum sola, and| 
who had married before execution.| 
Ibid. 71) 


on whatever day of the term they| 
may be rendered, in law relate to,| 
and are considered judginents of,| 
the first day of the term; and this; 
rule applies although the judgments 
were confessed upon writs, which; 
were noted by the clerk to have| 
been issued, and the service of 
which were acknowledged, on a 
day subsequent to the first day of 
the term; and executions issued 
upon such last mentioned judg- 
ments will have priority over a 
deed in trust proved and registered) 
on the second day of the same| 
term. Furley vs. Lea vol. 4,| 





id without any previous process.| 


Tbid. 


cer or the defendant to prepare the 
bond to be given for the defend- 
ant’s appearance to take the bene- 
fit of the act of 1822 for the re- 
lief of insolvent debtors. Qu?— 
Winslow vs. Ande:son vol.3, 12 


pearance under the act of 1822, 


connected with the execution, is 
in the nature of process to compel 
an appearance, and the return day 
thereof must be certain. Jb. 12 


Judgments of a court of record, 3, Upon a schedule filed by one ta- 


ken under a ca 8a, and Cesirous to 
avail himself of the benefit of the 
act for the relief of insolvent debt- 
ors, it is not competent for the 
court to order, nor for the clerk to 
issue a writ to the sheriff com- 
manding him to sell the scheduled 
property, or so much thereof, as 
will satisfy the plaintiffs debt and 
costs, and have the same ready at 
the next term, to render “to the 
court, or to the parties entitled to 
receive the same;” and it is conse- 
quently no breach of the sheriff’s 
bond for him to fail or neglect ex- 
ecuting such writ. Governor vs. 
Herrison vol. 4, 461 


14. A judgment by confession is val-i4, The property and debts contained 


in such schedule vest in the sheriff, 
as assignee to sell, collect, and 


15. Where a testator died in term pay into court for the benefit of all 





time, before a judgment was sign- 
ed, it was held that it might be| 


the creditors; and the proper course 
to enforce the performance of the 
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sheriff’s duties in relation thereto,) 
is to have a rule of court on the) 
sheriff to sell the property and 
collect the debis so assigned, and 
bring the money into court, and to! 
attach him for a contempt, if the 


bona fide, and according to bis best 
information. Cunningham vs. 
Diilliard ~ vol. 4, 351 


See Inpictment 1, 2. 


JUSTICE’S EXECUTION. 


rule be not complied with. Jbid. g.. precyrion 1. 2. 3 7.8. 9, 10 
. | Med) 9 59 ’ , ’ 


461, 


See Certionant 4, 5 —Constitu- 
TION 2. 3, 4,5, 7—CRIMINALS 2—| 


11. 
JUSTICE’S JUDGMENT. 


Free Necross 2—Jupement 1. ‘A justice’s judgment apparently reg- 


INTEREST: | 

A note payable one day after date, 
with an endorsement thereon that 
it was not to be paid until the death, 
of the maker, bears interest from) 
the time it became due, according; 
to its tenor, without reference to 
the endorsement. Powell vs. Guy) 
vol. 3, _ 
JUDGE'S CHARGE. | 


A refusal of the Judge to give a more, 
specific instruction zsked by a par- 
ty, and to which he is entitled, | 
may constitute error; but a mere| 
omission to do so, when not ask- 
ed, does not. Brown vs. Morris) 
vol. 4, 429) 

See AGREEMENT 2. 


| 
! 


JUSTICES. 
Whether in granting an appeal and} 
accepting the security which the’ 
law requires, a justice of the peace, 
does not act in a gudicial charac-| 
ter, and on a matter within his ju-| 
risdiction, quere? If he does,| 
then no action can be sustained a- 
gainst him for taking insufficient’ 
security; for no action can be sup- 
ported against a judge or justice’ 


ular, cannot be collaterally im- 
peached by evidence that the con- 
stable by whom the warrant pur- 
ported to have been executed, was 
a man of general bad character, and 
not to be trusted in any- thing he 
might say or do, or by any other 
parol evidence to show that the 
warrant had not, in fact, been 
served. Itis a judicial proceed- 
ing which is conclusive, unless 
upon some other proceeding ci- 
rectly to avoid it. Jones vs Jud- 
kins vol. 4, 454 


JUSTICE’S JURISDICTION. 


A person, having an account against 


another for work and labor done, 
may give the other credit for such 
sums as may be justly due him on 
account, and if the balance be 
thereby reduced below sixty dol- 
lars, may warrant for it before a 
single magistrate, and the other 
party can neither object to the ju- 
risdiction, nor insist upon having 
his account of the same items al- 
lowed as a set-off to the plaintifl’s 
demand. McRae vs. BdcRae vol. 
3, 85 


LANDLORD AND TENANT. 


of the peace, acting judicially and 1. It is a general rue that a tenant 


within the sphere of his jurisdic- 
tion, however erroneous his deci- 
sion, or malicious the motive im- 
puted to him. But if he does not,| 
he is still not liable, if he acted! 


shall never be permitted to contro- 
vert or raise objections to his land- 
lord’s title; and this rule extends to 
all parties claiming under the les- 
sor or lessee, so that the lessee’s 
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assignee or under tenant cannot ob-} 


ject to the title of the lessor or his 
assignee any more than the lessee 
himself could. 


lexander vol. 4, 40 


2. A tenant cannot, by merely ceas- 
ing to pay rent to his lessor, and) 


paying it to another person, change 
the tenancy so as to enable him- 


Lunsford vs. 4-| 
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State on the crop of his tenant for 
his rent, though it may be reserved 
in kind, or in a part of the crop. 
Whether such an agreement is con- 
tained in, or is out of, the lease, 
the lessor stands upon no better 
footing than the other creditors of 
the lessee. Deavervs. Rice vol. 
4, 431 


self to dispute the title of his land-6. Upon a lease for a year, the lessee 


lord in an action of ejectment by 
the latter to regain the possession 
Beifour vs. Davis vol. 4, 300 


3. One who is admitted to defend in 


an action of ejyectment with, or in 


the stead of, the tenant jn possess-' 


ion, cannot set up any defence 
which is forbidden to the tenant. 
He stands with, or in the place of. 
the tenant, and is entitled to his 
rights, and subject to his disadvan- 
tages. Hence, if the tenant can- 


} 


acquires an estate in possession in 
severalty during the term, so that 
the crop growing or standing on 
the land is entirely his property; 
and if an execution in favour of a 
third person be issued against the 
tenant during the year, it will bind 
the crop from its teste, so that he 
cannot afterwards sell it to anoth- 
er, or assign it, or any part of it, 
to his landlord in payment of his 
rent. bid. 451 


not dispute the title of the plain-7. As to land, the particular tenant 


tiff’s lessor, because it appears 
that he occupied the land as his 
tenant, the person claiming to be, 
landlord and admitted to defend as 
such, will also be precluded from 
disputing such title. Jbid. 500 


4. The possession ofa part of a tract of 
land which one claims, is in law the 
possession of the whole, and if, 
while thus in’ possession, cultiva- 
ting a part, he makes a parol con- 


holding over, stands towards the 
remainder-man as a tenant towards 
his landlord. But the idea of such 
tenancy does not belong to the 
ownership of distinct successive 
estates in personal chattels, and not 
arising out of any contract between 
the parties. Montgomery vs. 
Wynns vol. 4, 531 


LARCENY. 


tract to buy the land of another who l. The possession of stolen proper- 


also sets up a claim to it, and after- 
wards extends the fields which he 
had in cultivation, he cannot be 
considered the tenant of the other 
so as to estop him from disputing 
the other's title; for an offer to buy 
a claim to land which one holds as 
his own, may be made for the sake 
of peace, through alarm, or from| 
misapprehension; and so far om 
being conclusive of the title, is ve-| 
ry slender, if any, evidence of it.| 
Hough vs. Dumas vol. 4, 328! 


in this! 


5 A landlord has no lien 


ty affords presu:nptive evidence 
that the possessor is the thief, and 
the evidence is stronger or weaker 
as the possession is more or less 
recent. A recent possession raises 
a reasonable presumption of guilt. 
State vs. Jones vol. 3, 122 


2. If, in attempting to rebut the pre- 





sumption of larceny arising from 
the recent possession of stolen pro- 
perty, it be proved that the defen- 
dant after the larceny found the 
property in the possession of an- 
other person from whom he re- 
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ceived it claiming it as his own,| 
but that before such finding he! 
gave an exact description of the’ 
stolen articles which he alleged he) 
had lost, that he made different! 
statements to different persons as 
to the time he lost Ais property, 
that afier finding the property he! 
put false marks upon it, and that!) 
afterwards he left the State in con-| 
sequence of the indictment; alll 
these circumstances furnish evi- 
dence tending to connect the de- 
fendant with the felonious posses- 
sion of the pioperty anterior to the 
time when he found it in the pos- 
session of such other person. /- 
bid. 122 
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claiming under a judgment and 
fiert facias posterior to the date of 
the levy of the attachment, but 
prior to the judgment of condem- 
nation and venditioni exrponas.— 
Harbin vs. Carson vol. 4, 388 


LIFE ESTATE IN SLAVES. 


- A gift by a deed, of a slave, re- 
serving a life estate in the donor, 
passes no interest to the donee at 
common law. And a deed of bar- 
gain and sale of a slave for the life 
of the bargainee, in consideration 
of an annuity to the bargsinor, con- 
veys the entire interest to the bar- 


gainee. Hunt vs. Davis vol. 3, 
42 
lo, A lease for life of a chattel, if 


LEGACY. 
Sex Bequest—Execurors anp Ap-| 
MINISTRATORS 3—PRESUMPTION 2. | 
| 
LEGISLATURE. | 


See ConsriTution 9—Caiminats|, 


$, 4. ¢ 


LEVY. | 
1. To tke levy of a writ upon per- 
sonal property—whether a writ of 

attachment or of execution—the 

law requires a seszure. If, in the 
nature of the thing, actual seizure} 

be impossible, then some notori- 
ous act as nearly equivalent to ac- 

tual seizure as practicable, must 

be substituted for it. Hence, in) 

levying upon a growing crop, the 

officer must go to the premises, 

and there announce that he seizes’ 

the crop to answer the exigency of 

his writ. Siatevs. Poor vol. 4, 

584 

. The levy of an attachment upon 
land creates such a lien upon it, 

that if there be a subsequent judg- 

ment of condemnation and a-sale 

of the land under a writ of vendi 

tioni exponas, the title of the pur- 

chaser will supersede that of one 
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made by deed, is subject to the 
same construction as a convey ance 
for life; and no remainder is lett, 
at common law, in either case. /- 
bid. 44 


The statute of Virginia which pro- 
vides that ** if any pereon or per- 
sons possessed of a life estate in 
any slave or slaves, shall remove 
or voluntarily permit to be remov- 
ed out of this commonwealth, such 
slave or slaves, or any of their in- 
crease, without the consent of him 
or her in reversion or remainder, 
such person or persons shall for- 
feit any such slave or slaves so re- 
moved, and the full value thereof, 
un'o the person or persons that 
shall have the remairder or rever- 
sion,” cannot apply to any case 
except where there is a tenant for 
life with a vested remainder or re- 
version thereon dependent. .#/- 
len vs. Pass vol. 4, 77 
Whether the Virginia statute a- 
bove referred to, is to be regarded 
in the light of a penal law — or sim- 
ply as a law regulating the enjoy- 
ment and transmission of property? 
Whether supposing the law to be 
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one regulating property, the for-| 
feiture o1 the tenant's interest be 
complete until the property has 
passed beyond the limits of Vir-| 
ginia—or does it take effect upon} 
the property reaching the line of 
that State—or when it is comple- 
ted, does it operate from the com- 
mencement of the act of removal? 


INDEX. 


simple, executory limitations of 
land and chattels are to be con- 
strued alike, upon the presumed 
intention of the testator, that in 
each case, the estate should go o- 
ver on the sameevent. Zollicof- 
fer vs. Zolliceffer vol. 4, 441 


See Bequest 9. 


And in case the forfeiture of the, JMITATIONS, STATUTE OF. 


tenant’s interest be not compl:te 
until the property has passed be- 
yond the limits of Virginia, will 
the courts of this State allow an 
extra-territorial operation to the 
Jaws of another State? Whether 
the enactment was intended. to ap- 
ply, and according to its fair con- 
struction does apply, to a case 
where the tenant for life had bona’ 
fide acquired and held the slaves 
under an absolute purchase, and 
has removed them without fraud, 
under the belief that they were ab- 
solutely his? Qu? bid. 77 
. Where a deed of gift conveys the 
immediate, absolute and entire in- 
terest in a slave, an endorsement 


same time when the deed was exe- 
cuted, stipulating that the slave 
** may be at the disposal of the do- 
nor during his life,’’ will not ope- 
rate as a reservation of a life estate 
by the donor, but will be regarded 
at law only as an executory cove- 
nant on the part of the donee that 
the donor during his life shall have 
the enjoyment of the slave, for the 


1. 


ra) 


made thereon by the donee at the ~ 


In order to repel the statute of 
limitations, there must be either an 
express promise to pay, or an ex- 
plicit acknowledgment of a sub- 
sisting debt from which the law 
can imply a promise to pay it.— 
But if the debtor at the time he ac- 
knowledges the debt, refuses to 
pay it, or offers to pay a smaller 
sum, saying that if his offer is not 
accepted, he will plead the statute 
of limitations, there is nothing 
from which tte law can imply a 
promise to pay the debt, and it will 
not be taken out of the operation 
of the statute. McGlensey &§ 
Wilfe vs. Fleming vol. 4, 129 


. Wherever the statute of limita- 


tions is a bar to the recovery of 
one of several parties plaintiffs in 
an action of detinue, it will ope- 
rate against all, though the others 
were under the disability of infan- 
ey. Montgomery vs. Wynns 
vol. 4, 527 


Sse Mortcace 1. 


MALICIOUS MISCHIEF. 


breach of which covenant the do- Malicious mischief consists in the 


nee will be answerable in damages; 
though in equily. the donor would 
probably be regarded as taking an, 
interest for life. Hooper vs. Hooper! 
vol. 4, 150 


LIMITATION. 


Stat. ch. 43, sec. 1,) for convert- 
ing estates tail into estates in fee, 


wilful destruction of personal prop- 
erty, from actual ill will, or re- 
sentment towards its owner or pos- 
sessor. Siaievs Robinson vol. 
3, - 130, 


MALICIOUS PROSECUTION. 


ince the act of 1784, (see 1 Rev. In an action for a malicious prosecu- 


tion, a verdict and judgment of 
convic¥on in a coust of competent 
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jurisdiction, although the party) 
convicted was afterwards acquitted 
upon an appeal to a superior tribu- 
nal, is conclusive evidence of prob- 
able cause, and precludes the plain- 
tiff in the action for the malicious 
prosecution from showing the con- 
trary. Griffis vs. Sellars vol. 4, 

176 


MANSLAUGHTER. 
See Muuper 11, 12, 13, 14.. | 
| 


MONEY PAID INTO COURT. | 


1. Where, upon an action on a con- 
stable’s bond, in which the breach-| 
es assigned were a failure to pay 
over money collected by the offi- 
cer, and a failure to collect sundry, 
notes and accounts placed in his 
hands for collection, the defendant 
paid a certain sum into court, ac- 
cording to a list of notes and ac- 
counts which he had prepared, 7/| 
was held that the money was paid, 
into court generally, and that while 
it admitted a cause of action on 
each breach, it left the defendant at 
liberty to shew that the whole a- 
mount due upon all those breaches! 
did not exceed what he had paid,, 


2 
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the mortgagor, obliged to take pos- 
session of the morgaged property 
before a forfeiture; and until a for- 
feiture by the non-payment of the 
money, the possession of the mort- 
gagor cannot be adverse to the 
mortgagee, so as to create a bar 
by the statute of limitations. Joy- 
ner vs. Vincent vol 4 512 


An instrument in the form of a 
bill from A to B, for a female 
slave, with this proviso, ** provided 
if the said A should well and truly 
pay unto the said 3. the above 
sum herein mentioned, before his 
death, then the above obligation to 
be void—only the increase, if any, 
to remain the property of B,” is a 
mortgage to secure the re-payment 
of the sum advanced and mention- 
ed in the instrument; and if the 
mortgagor remain in the possession 
of the slave and her increase dur- 
ing his life, and die, leaving the 
money unpaid, the mortgagee or his 
personal representatives, may, at 
law, recover the slaves of the per- 
sonal representatives of the mort- 
gagor. Ibid. 512 
See Usury 12, 13. 


and that although the list was pri: MOTION IN ARREST OF JUDG- 


ma face evidence against hin—| 


MENT. 


and perhaps his sureties—of all While the court, upon a motion for a 


that it admitted, it did not oe 
him or them from shewing that 
there were mistakes in it. Gor- 
ernor vs. Sulton vol. 4, 484 
. The law in regard to the practice 
of paying money into court, with 
its limitations and restrictions, sta-! 
ted by Dantex, Judge. Jb. 484 


MONEY PAID TO THE USE. 
See Bart. 


MORTGAGE. 


1, A mortgagee is not, under any cir-|1. 





cumstances, as between him and 


new trial, is bound to presume ev- 
ery fact necessary to supporta ver- 
dict; upon a motion to arrest the 
judgment it is restrained from pre- 
suming or admitting any matter of 
substance not found in the record. 
The plaint ff cannot have a judy- 
ment unless he allege in his plead- 
ings such facts as, in justice and 
in law, entitle him to it. Honey- 
cut vs. Angel vol. 4, 309 


MURDER. 


Where one goes to the house of 
another in a peaceable manner, 
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Without offering or threatening vi- 
olence to his person or dwelling, 
and upon being ordered off and not 
going immediately, is killed by the 
owner of the premises, the slayer 
is guilty of murder. although it be 
proved that he had previously for- 
bidden the deceased from coming 
on his premises. State vs. Smith 5 
vol. 3, 117; ° 


2, If death unhappily ensue from al 
master’s chastisement of his slave, 
inflicted apparently with a good in- 
tent for reformation or example, 
and with no purpose to take life or} 
to putit in jeopardy, the law would 6. 
doubtless tenderly regard every 
circumstance, which, judging from 
the conduct generally of masters 
towards slaves, might reasonably 
be supposed to have hurried the 
party into excess. But where the 
punishment is barbarously immod- 
erate and unreasonable in the meas- 
ure, the continuance and the instru. 
ments, accompanied by other hard 
usage, and painful. privations of 
food, clothing and rest, it loses all 
character of correction in foro do 

mestico, and denotes plainly that 
the master inust have contemplated 
a fatal termination to his barbarous 
cruelties; and in such case, if death 
ensue, he is guilty of murder. 
State vs. Hoover vol. 4, 365 


S. It is ordinarily true that an actual 
intent to kill is involved in the idea 
of murder. But it is not always 
so. If great bodily harm be in 
tended, and thatcan be gathered 
from the nature of the means used, 
or other circumstances, and death 
ensue, the party will be guilty of 
murder, although he may not have 
intended death. /bid. $65 


4. A master may lawfully punish his 
slave, and the degree must, in gen-| 
eral, be left to his own judgment) 


7. 





and humanity, and cannot be judi-8. 
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cially questioned. But the master’s 
authority is not altogether unlimi- 
ted. He must not kill; for, inde- 
pendent of the act of 1791, the 
killing a slave may amount to mur- 
der; and this rule includes a killing 
by the master, as well as that by a 
stranger. Ibid. 368 


It must indeed be true, in the na- 
ture of things, that a killing by the 
owner may be extenuated by ma- 
ny circumstances, from which no 
palliation could be derived in favor 
ofastranger. bid. 368 


Where the record of an indictment 
for murder set forth the indictment, 
the answer of the prisoner to the 
enquiry how he would acquit him- 
self, the reply of the Attorney Gen- 
eral, the order for a jury to come, 
and then proceeded, ‘and after- 
wards in the said case, State vs. 
Thomas H. Christmas, indictment, 
murder, the following jury being 
sworn and empannelled, to wt, 
&c., who say that the prisoner, 
Thomas H. Christmas, is guilty 
of the felony and murder in man- 
ner and form as charged in the bill 
of indictment,” it was held, that 
the record shewed, if not in ex- 
press terms, yet by necessary im- 
plication and with requisite cer- 
tainty, that the jurv was sworn to 
try the truth of the matters charg- 
ed in the indictment. State vs. 
Christmas vol. 4, 410 


In capital cases, though it is usu- 
al to make up an issue with the 
prisoner on his plea of not guilty, 
yetit is not necessary to do so. 
The issue is immaterial, for the 
trial is in the nature of an inqu'si- 
tion, in which the jury is charged 
to enquire of the truth of the accu- 
sation contained in the indictment. 
Ibid. 411 


It would probably not be error, if 
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the record were to set forth the 
verdict as a finding on the issue 
joined between the State and the 
prisoner, where the issue is joined 
on the truth of the indictment, but 
such is not the regular form of sta- 
ting it. Ibid. 412 


9. It is enough that the record in an 
indictment for murder, be certain 
to a certain infent in general. It 
is not necessary that it should be 
certain to a certain infent in every 
particular, so as absolutely to ex- 
clude every possible conclusion, 
all argument, presumption or in- 
ference against it. bid. 415 


10. If a man assanlt another with 
malice prepense, even though he; 
should be driven to the wall, and 
kill his adversary there to save his 
own life, he is guilty of murder. 
Stare vs. Hill vol. 4, 491 


11. Where two persons haveformer- 
ly fought on malice, and are appa- 
rently reconciled, and fight again) 
ona fresh quarrel, it shall not be 
intended that they were moved by, 
the old grudge, unless it so appear 
from the circumstances of the af- 
fair. Jbid. 491 


12. When a man makes an assault, 
which is returned with a violence! 
manifestly disproportionate to that! 
of the assault, the character of the! 
combat is essentially changed, and 
the assaulted becomes in his — 
the assailant; andif the person who) 
made the first assault, in the trans-| 
port of passion thus excited, and| 
without previous malice, kill his; 
adversary, the proper enquiry as} 
to the degree of his guilt is not} 
whether he was possessed of de-| 
liberation or reflection, so as to be 





to do, and intentionally did the act;| 
but whether a sufficient time had 
elapsed after the violent assault up- 
on him, and before he gave the 





The Supreme Court cannot grant a 


‘See Apreats 10—Case stTaTepD FoR 
sensible of what he was then pr the THE Supreme Court 1, 3—Mo- 


A previous suit for the same cause of 
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mortal wound, for passion to sub- 
side and reason to re-assume her 
sway; for if there had not, he 
would be guilty of manslaughter 
only. 491 


1S. If one began an affray, or even 
if he did not begin, but was assault- 
ed in the first instance, and then a 
combat ensued, he could not excuse 
himself as for a killing in self de- 
fence, unless he quitted the com- 
bat before the mortal blow was 
given, if the fierceness of ' his ad- 
versary permitted, and retreated as 
far as he might with safety, and 
had then killed his adversary of 
necessity, to saye his own life. Jb. 
7 491 

14. Words of reproach, or contempt- 
uous gestures or the like offences 
against decorum, are not a suffi- 
cient provocation to free a party 
killing from the guilt of murder, 
where he uses a deadly weapon, 
or manifests an intention to do 
great bodily harm. This rule, 
however, does not obtain where, 
because of such insufficient provo- 
cation, the parties became suddenly 
heated and engage in mortal com- 
bat, fighting upon equal terms. /- 
bid. 497 


NEW TRIAL. 


new trial upon the ground that the 
verdict was against the evidence or 
the weight of the evidence—that 
being a matter of discretion with 
the judge who presides at the trial 
in the court below, which cannot 
be revised upon appeal. Long vs. 
Ganiley vol. 4, $15 


TION IN ARREST OF JUDGMENT. 


NOTICE. 
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action in which the plaintiff has) 
been non-suited, is both a notice) 
and ademand of hisclaim. Zinn 
vs. McLelland vol. 4, 


OVERSEER. | 
See Forcisie Entry. 


PARTIES. 
It is not error to refuse to dismiss al 
cause on motion for want of par- 
ties, though it may be error to de- 


cree finally without them. Jor- 
rison vs. McElrath vol. 4, 477) 


PARTNERSHIP. | 
- A responsibility incurred upon a) 
request made by one professed] 
in behalf of himself and his copart- 
ner, in relation to their common 
business—but, in truth, for his in- 
dividual benefit, is, in law, incurred 


at the request of both. Hence, %- 


where a person became surety to a 
bond, given to secure money bor- 
rowed by one partner professedly' 
for the firm, and so understood by 
the lender and the surety, but, in 
truth, for the individual use of the 
borrower, it was held, that though 
the creditor could not recover the! 
inoney from the firm, for want of 
authority in the partner to bind the 


firm by deed, yet the surety, upon 1, 


paying the bond even voluntarily 
and without suit, might recover the 
amount from the firm. Wharton 
vs. Woodburn vol. 4. 507 


2. Although one partner cannot b.nd 
his copartner by deed, for a loan 
effected in the name of the firm, 
unless he have express authority! 
by deed for that purpose; yet in 
equity, if it can be shewn that the 
loan was in behalf of both the 

artners, and that the security was, 
o the contract, intended to be 
one binding both the partners, but 
through mistake, had been so ex- 





458|3, 


y 2. 
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ecuted as to bind one only, i seems 
that the creditor may have relief a- 
gainst both. Jbid. 509 
If one of two partners purchase 
goods ostensibly for the partner- 
ship concern, but in truth for him- 
self, or borrow money for the firm, 
but misapply it, the firm is bound. 
Ibid. 510 


PAYMENT. 
If a debtor has conveyed proper- 
ty .to his creditor in trust to sell 
and satisfy the debt, and the latter 
sells the property and holds the 
proceeds, it is a payment of the 
debt. Dismukes vs. Wright vol. 
3, 78 
A receipt not under seal is not 
conclusive evidence of payment, 
and may be explained by parol.— 
Lowe vs. Weatherley vol. 4, 213 
A payment in counterfeit bank 
notes is a nullity, and the party re- 
ceiving them as the price of arti- 
cles sold, may, if there be no re- 
ceipt and acquittance, under seal, 
recover upon the original consid- 
eration, although both parties were 
ignorant at the time that the notes 
were counterfeit. bid. 214 


See Action. 


PLEAS AND PLEADING. 
The only proper plea of a set off 
is of one due before and at the time 
of the commencement of the suit, 
because only mutual debts subsist- 
ing at the time of action brought, 
as debts to and from the plaintiff 
and defendant, can be set-off: — 
Hence ap’ 1 of set-off in bar to the 
further pro-ecution of the suit, is 
not sustainable. Haughton & 
Boothvs. Leary vol. 3,9 21 


2. A tender and refusal after suit 


brought is, as a plea, no bar.— 
However, by the modern equitable 
practice, upon the defendants pay- 
ing principal, interests and costs 
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into court, the plaintiff is laid un- 
der a rule to receive it or proceed 
at his peril. 
confined to cases of payment, and 
has never been extended to a set- 
off. Ibid. 27 
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pronounced for the petitioner apon 
ww? 
But that has beenSge Bonn 1—Discontinvance— 


Hoyt vs. Rich vol. 4, 533 


Murper 7—Wair or Error 2, 


POSSESSION. 


. Where there are two defendants," The possession by the owner 


a memorandum of a plea, made by, 
entering the word * justification”, 
on the docket, shall be taken as 2 
joint plea, and unless good as to! 
both, is available as to neither of 
the defendants. Love vs. Howell 
vol, 3, 69 
. The rules of pleading have been 
too much neglected, and no further 
relaxation will be countenanced. 
Ibid. 70 


5. Where an entry of a nol pros. as 


to one of two defendants, appears 2, 


upon the record certified to this 
court, to have been made after the 
judgment below, it will, upon ap- 
peal, be taken as having been made 
at the proper time. bid. 70 


6. A plea must be true at the time it 
is pleaded, and a stipulation, in the 
nature of a defeasance to a bond, 
by which the obligor is to have a 
credit upon returning a note to the 
obligee, cannot be made available 
by making the return on the trial. 
Bryan vs. Drake vol. 3, 72) 


. Evidence of such a defeasance 
will not supporta plea of payment, 
nor of set-off- bid. 72 


8. A petition under the act of 1798, 
setting forth, as the matters consti- 
tuting the fraud it chaiges, that the. 
defendant, ‘* at the time of obtain- 
ing his grant well knew, or had 
_ reason to believe, or had received 
some information that the land had 
been previously granted,” may be 
demurred to for uncertainty; and if 
the defendant do not demur, but 
plead to the scire facias, 
whether any judgment could be; 








uery|3. 


of a part of a tract of land is 
the possession of the whole tract 
only, so long as no other person is 
in the actual adverse possession of 
any part. As soon as another 
takes possession of any part either 
with or without title, the former 
possessor loses the possession of 
that part, and cannot maintain tres- 
pass for any act done on such part 
while he is thus out of possession 
of it. fing vs. King vol. 4, 164 
It seems, that where the defendant 
in an execution and his family makes 
a fraudulent misrepresentation of 
the quality and value of the land 
levied upo1 and about to be sold, 
with a view to defeat the creditors 
of the defendant and to secure it 
for his benefit, and one ignorant of 
the fraudulent arrangement pur- 
chases at an inferior price, his title 
will be good against the creditors; 
as will also, at least at law, be the 
title of one of the pariies to the 


" fraudulent arrangemsnt purct asing 


from him. But if, in such case, 
the sale were void, as for want of a 
seal to the writ issuing from an- 
other county, and the first pur- 
chaser sold without ever having ta- 
ken possession, the posseSsion of 
his vendee, a party to the fraudu- 
lent combination, will be as to the 
creditors of the defendant a pos- 
session for him, and will not be 
adverse to the creditors so as to de- 
feat them by length of } esa 
under colour of title. Dobson vs. 
Erwin vol. 4, 201 
The possession of a fraudulent 
vendee, cannot, in respect of a 








| 





594 


4 





creditor of the fraudulent vendor,| 
be deemed adverse to such vendor 





INDEX. 


vey. Murray vs. Shanklin vol. 
4, 291 


or his creditor; because the statute g, The possession by the terant of a 


makes the whole contract void, and 
against the creditor, the possession 
of the vendee is deemed ‘o have 
been in trust for the vendor, and 
therefore it is the possession of the 
vendor. But when a sale is once 
made by the ereditor, then the pos- 
session of the fraudulent donee be- 
comes adverse, for the law does 
not suppose any secret eonfidence 
between the donee and the purcha- 
ser. Jbid. 203 


The act of 1791 (1 Rev. Stat. ch. 
65, sec. 2,) making certain pos- 
sessions of land valid against the 
State, does not affect the common 
law principle of presuming a grant 


from great length of possession. 7. 


And if a person, and those under 
whom he claims, have been in pos- 
session for thirty-five years of a 
tract of land, the lines and boun- 
daries have been known and visi- 
ble, and he and they under whom 
he holds, claimed up to those lines 
and boundaries, a grant for the 
jJand, up to those boundaries, may 


particular estate in chattels, is not, 
after the expiration of the particu- 
lar estate, necessarily adverse to 
the remainderman, but it may be 
so, and that without any act or de- 
claration of his to that effect; and 
therefore it is proper to be left to 
the jury to infer, if they so think, 
from the circumstances of the case, 
that the possession of the particu- 
lar tenant, after the expiration of 
his estate, was adverse to the re- 
mainderman, without any precise 
declaration to that effect, or any 
act for the special purpose of mak- 
ing known his claim. ontgom- 
ery vs. Wynns_ vol. 4, 527 


Adverse possession consists of ac- 
tual possession with an intent to 
hold solely for the possessor to the 
exclusion of others, and as no col- 
our of title is requisite on which 
to found the possession of person- 
al chattels, with or without a good 
title, the possession will be ad- 
verse, if the party holds for him- 
self. Jbid. 532 


be presumed to have issued—al-See Forciste Entry 2,'3, 4, 5— 


though the actual possession or en- 
closure of the occupants might not 
have extended to the lines—the 
possession, in that case, of a part, 
being the possession of the whole.| 








Inrant 1— Larceny 1, 2—SuHer- 
irF 4, 5, 6 —Trespass 1. : 


PRESUMPTION. 


Harns vs. Maxwell vol. 4, 2411. A long uninterrupted possession 





Adverse possession is constituted 
by an actual exclusive possession, 
taken or held with the intent to put! 
or keep out all others. The title! 
which the party has, is not, there- 
fore, decisive of the character o 
the possession; for frequently that 
is to be inferred more from the ti-! 


tle which the deed under which he/2, 


claims purports to convey, than) 
from that which it really does con- 


of land, as for thirty years or more, 
by persons claiming the land as 
their own, will justify the presump- 
tion ofa grant, although no con- 
nection by a deed or other convey- 
ance is pyoven to have existed be- 
tween the persons so holding pos- 
session. Candler vs. Lunsford 
vol. 4, 407 


After the death of all the exectors 
of an estate, and at the end of for- 
ty years, a presumption of satisfac- 




















tion or abandonment ofa legacy, 
becomes cogent, unless it be repel- 
led by the time of the payment of 
the legacy, the age of the legatee, 
the practice of some ——_ im. 
position, or other sufficient ciccum- 
stances. Morrison vs. McElrath 
vol. 4, j 477 
See Jupement 10—Larceny—Pos- 
ssesston 4—T rover 1—Witts 1. 


PROCESS. 
See Insotvent Desrors 2. 


RAPE. 


Sez Former AcquitTrat 1, 2—In- 
DICTMENT 4. 


RECEIPT. 
See Payment 2, 5—ReExEase. 





RECOGNIZANCE. 

1. The obligation of a recognizance) 
entered into by a party before al 
single magistrate to appear and an- 
swer a criminal charge, does not 
depend upon the enquiry whether 
the court before which the party is 
required to appear, has jurisdiction 
of the particular crime charged; 
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informer and witnesses, to appear 
at the next court, ‘“* where the mat- 
ter is cognizable,” and that the re- 
cognizances shall be returned into 
the office of the ** court, wherein 
the matter is to. be tried,” are 
merely directory as to the time and 
place of returning the proceedings, 
so that they may be acted on 
speedily and efficiently. for the ad- 
vantage of each side. They mean 
only, that the return shall be made 
to the next term of the court, in 
which, according to the recogni- 
zance, the party is to appear, so 
that the party shall not be required 
to appear at one term, or in one 
court, and the recognizance be re- 
turned to a subsequent term, or to 
a different court. bid. 378 


RECORD. 


In a court of supreme original juris- 


diction, the law always presumes, 
until the contrary appears, that the 
proceedings which the record of 
that court shews to have been had, 
were, as concerns form and man- 
ner, correctly done. . Stave vs. 
Christmas vol. 4, 413 


but upon the duty and power of SE® Certiorar1 1—Mvunper 6, 9. 


the magistrate to examine and ad- 
mit such party to bail. Hence, 
under the act of 1715, (1 Rev. 
Stat. ch. 35, sec. 1,) prescribing 
the duty and powers of magistrates 
out of court, in examining crimi- 
nals and taking bail, a recognizance 
taken for the appearance of a party 
at the County Court is good, and, 
if the party fail to appear, accord-| 
ing to the condition of his obliga-| 
tion, may be enforced, although 
the offence charged is cognizable 
only in the Superior Court. S/ate 
vs. Edney vol. 4, 378 
2. The words of the act of 1715, 
prescribing that the magistrate 
shall take recognizances from the 














REGISTRATION. 


1. It is a maxim that in law there is 


no fraction of a day; yet that doc- 
trine no longer prevails when it be- 
comes essential for the purposes of 
justice to ascertain the exact hour 
or minute when particular acts 
were done. Therefore where a 
deed in trust was proved and de- 
livered at a certain hour of the day 
to the register, who immediately 
commenced the registration thereof, 
but without endorsing on the deed 
the time when it was delivered to 
him, and two hours afterwards on 
the same day, a justice's execution 
was levied upon the property con- 
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veyed in the trust; it wes held) achurch, meeting house, or other 
that the hour at which the deed was| place where persons are assembled 
delivered to the register forregistra-| for divine worship, are constitu- 
tion, might be proved by parolev-| tional. State vs. Muse vol. 4, $19 


idence, and that it had priority overs In a wairant for the pensity incor- 
the levy under the execution." 4 by 2 violation of poy it 
Metts vs. Bright vol. 4, 173) is not necessary to name the per- 
2. The act of 1829 (1 Rev. St. ch.| son or persons to whom the arti 
37, sec. 26,) directs the register cles were sold, because each act of 
to endorse on each deed of trust the selling is not a distinct offence, but 
day when it is delivered to him for only one offence is committed, and 
registration, and that such endorse- only one penalty incurred by the 
ment shall be entered on the regis- same individual, by any number of 
ter’s books and form a part of the sales to one or more persons in 
registration; but an omission by the the same day. bid. 319 


officer to perform that duty, al-. 
though he is liable to anaction and 2) These "acts, should’ conclude 
an indictment for sueh negleet, will Mong: form”of pen 
not render the registration imvalid; r sty telem en Ohm on 
but it is questionable whether in ont sonnet S adh to boasted. 
such case the registration can refer nal or a penalty to be incurred 
oo © oe cee Ge Oy without reading more than one 
means of parol evidence of the, statute, it is them necessary that 
pd ss chee at y gi om the indictment or declaration should 
eae Ibid — "Tre conclude “against the form of the 
P poe stration of a deed in trast Statutes>” in the plural. Zbid. 319 
. The registration of a deed in trus om ith. be ae 
is deemed to be complete from the 4 Fy disterbing — vs agp 
it. * hid. ae wees people assembled for the purpose of 
| divine service, and engaged in “1 
worship of Almighty God. althoug 
, RELEASE. it be not in a church, chapel, or 
A receipt and acquittance under seal, meeting house permanently set a- 
contained in a bill of sa'e forslaves, | part by a religious society for di- 
has the effect of a release, and es- |, worship. . State vs, Swink 


tops the vendor from explaining or ol. @ 358 

contradicting by parol the payment —— 

of the purchase money. we vs. RULES. 

Weatherly vol. 4, 212 The Judges of the Supreme Court 
See Deep 8—Evipence S—Exe- find it necessary, as well for the ae- 

cuTORS AND ADMINISTRATORS 8. commodation of those who have oc- 


casion to attend the court. as for the 


RELIGIOUS CONGREGA- | efficient discharge of their own du- 
. TIONS. ties, to establish and publish the 


1. The acts of 1800, 1808and 1809,| following rules: 


(see 1 Rev. Stat. c. 99, sec. 9,) All applicants for admission to the 
prohibiting the sale of epirituous| Bar must present themselves for 
liquors and other articles, except) examination during the first seven 
by licensed stores and taverns, near, days of the term. 
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All cases which shall be docketedbe-\Sex Gaminc—Inpictwent 3—ReE. 


fore the eighth day of the term, 
shall stand for trial in the coarse of 
that term. Appeals permitted to 
be docketed after the first seven) 
days of the term, shall be tried or 
continued at that term at the option 
of the appellee. In all other cau- 
ses brought up afterwards, either 
party will be entiiled to a continu- 
ance. 
The court will not call causes for trial 
before the eighth day of the term, 
but will enter upon the trial of any 
cause in the mean time which the 


Licious CONGREGATIONS. 
SALE. 


1. Where, in a contest about the gale 


and delivery of a slave, it is doubt- 
ful from the evidence, whether the 
delivery which was made, was for 
the purpose of transferring the pro- 
perty to the vendee, or merely that 
he should hold as bailee until a 
sale should be effected by means 
of abill of sale, the question should 
be submitted to the jury as one of fact 
for their determination. Caldwell 
vs. Smith vol. 4, 64 


parties and their counsel may be, qy, , ct of 1792, (1 Rev. Stat. 


desirous to try. 

On the eighth day of the term, the 
court will call over the calendar of 
all the causes, and then, but not af- 
terwards, by the general consent of 
the Bar, a precedence may be giv- 
en to causes in which gentlemen 
attending from a distance are con- 
cerned, over causes on any of the 
dockets. But unless this change 
be made, and subject to this change 
only, the court will proceed regu- 
lariy with the dockets, first with 
the State, next the Equity, and fi- 
nally the Law docket. 


When causes are called for trial, by 
the court, they must be then eitker 
argued, submitted, or continued, 
except under special peculiar cir- 
cumstances, to be shown to the 
court, and except that Equity cau- 
ses under a rule of reference may 
be kept open a reasonable time for 
the coming in of reports, and the 
filing and arguing of exceptions. 

185 








REMAINDER. 


SEE LIFE ESTATE IN SLAVES 2, 3, 4— 
Possession 6. 





RETAILING SPIRITUOUS LI 
—QUORS. 








ch. $7, sec. 19,) applies to a sale 
between vendor and vendee, al- 
though no third person is concern- 
ed as creditor or purchaser. /- 
bid. 64 


3. Where a sale is made at an agreed 


price, and the articles delivered do 
not correspond in nature or in 
quality with those contracted for, 
the vendee has a right to reject the 
articles altogether, but if he do 
not, and there is no warranty, the 
ordinary presumption is, that he 
waives his objection to then, be- 
cause of their not corresponding 
with the contract. If, from the na- 
ture of the transaction, it be not 
practicable for him to reject the ar- 
ticles altogether—as where they 
have been used before a discovery 
of the discrepancy—then, it has 
been held, he may reduce the ven- 
dor’s claim to a guantum valebat, 
or to what the articles are actually 
worth. But where the vendee re- 
ceives the very articles tor which 
he contracted, and there was no. 
stipulation with respect to its qual- 
ities, and these were as well known 
to him as to the vendor, the rule of 
caveat emptor applies, and he is 
bound to fulfil his contract by pay- 
ing the stipulated price. Ibid. 64 
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4. If parties agree as to the terms of 
the sale of a chattel, the property 
of the chattel will not be vest- 
ed in the vendee, where it appears! 
that there was no delivery of the! 
chattel; no earnest paid, nor any 
acceptance by the vendor of the) 
vendee’s money, or notes in lieu, 
of earnest or as a security for the 
price. May vs. Gen:ry vol. 4, 

117, 


& When the purchaser of goods! 
takes them away, it amounts to a 
delivery. Jslay vs..Siewart vol. 

160 


6. Where the owner of a lot of tim- 
ber met a dealer im the article, who) 
enquired of him his price for it, 
and upon being informed, said he 
would give it, but went off with- 
out taking any account of the tim- 
ber, neither inspecting nor meas- 
uring it, nor telling the owner 
where to carry it for measurement, 
and delivery; and not paying for iy 
nor offering at any time to make 


’ 











INDEX. 


ing good between the- parties there- 
to; but if it did, the act of 1792, (1 
Rev. St. ch. $7, sec. 19,) declares 
bona fide sales of slaves accompa- 
nied by delivery, good without a 
bill of sale, and the act of 1819, (1 
Rev. St. ch. 50, sec. 8,) to avoid 
parol contracts for the sale of lands 
and slaves, does not affect the 
question, as that act applies to ex- 
ecutory contracts only, and not to 
contracts executed. While vs White 
yol. 4. 427 


See Venpor AND PurcHAseR. 


» SCIRE FAC?AS. 
A scire facias to repeal a patent 
under the act of 1798, is to some 
purposes a proceeding in rem; but 
when issued at the instance of a 
private individual, it is essentially 
an action of in’er partes; and a 
judgdment therein vacating the pa- 
tent, will only bind those who are 
parties or privies. Miller vs. Twit- 
ty vol. 3, 14 


payment; and in the mean time the 2. A proceeding in rem, which binds 


owner, being informed that the! 
dealer was insolvent and unable to 
pay, sold the timber to another per-, 
son at a higher rate, but afterwards, 
acknowledged that he had sold to 
the plaintiff. and offered to puy| 
him the difference, it was held to 
be proper for the Judge to leave it 
to the jury to say whether there} 
was any contract of sale between) 


the parties, or only a chaffering ort 


all persons, is confined to the pro- 
ceedings of a court * exercisin 
some peculiar jurisdiction which 
enables it to pronouncs on the na- 
ture and qualities of a particular 
subject matter of a public nature 
and interest, independent of any 
private party.” Jbid. 19 
See Grant 4, 5. 


SET-OFF. 


*.¢ | 
conditional agreement betweenigy . Justice’s Jurispicrion—Pieas 


them, which the defendant, upon 
seeing the conduct of the plaintiff, 
was al liberty to disregard. Naes- 
ted vs. Sevit vol. 4, 389 


7. A parol sale and delivery of a 
slave, made by the tenant for life 
and remainder man, is valid; for 
the act of 1784, (1 Rev. Stat. ch. 
37, sec. 19,) does not prevent a 
parol conveyance of slaves from be- 





AND Pieapine 1, 7. 


SHERIFF. 

1.- When a sheriff returns an execu- 
tion “ fiert faci” and retains the 
money, he is immediately liab’e to 
the plaintiff's action as for money 
had and received, or for a breach of 
his official bond. White vs. Miller 
vol, S, 58 
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2. A bond given by a sheriff, with a! 
condition to return process and 
pay over monies &c., “and in all! 
things well &c. to execute the said 


oflice,”’ is not broken by a neglect'z, 


to collect and pay the parish taxes. | 
Jones vs. Montfort vol. 3, 73 
. A sheriff is not entitled to com- 
missions upon a fiert facias, 
though the defendant pay the mo- 
ney to the plaintiff while the fi. fa. 
is in his hands, if at the time the 
defendant held no property upon) 
which the fi. fa. could be levied. | 
Siler vs. Blake vol. 3, 93) 
. When a sheriff levies upon goods 
and leaves them with the debtor, 
the possession of the debtor may, 





to many purposes, be that of thes, 


sheriff, but it cannot be so in the 
sense of being adverse to the debt- 
or himself, and of turning any 
right he had in the goods into a 
chose in action. Popelsion vs. 
Skinner vol. 4, 156 
. The right of a defendant in execu-' 
tion to goods seized and taken pos-' 
session of, by the sheriff, is not 
absolutely divested by such seizure} 
and possession, but an interest is 
left in the debtor which he may sell) 





and legally convey to another per-9. 
: ae 


son. bid. 56) 


6. The general proposition that the 
property in goods taken in execu-, 
tion is in the sheriff, must be un- 
derstood with qualifications. The 
law gives him the property to ena- 
ble him to raise the money he is 
commanded to make; and the 
property is given as far as it is ne 
cessary for that purpose, but no: 
farther. As far as it is vested in 
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very terms “ special property” 
that, subject to the raising of the 
debt, the general property is in the 
former owner. bid. 158 
The sheriff is protected by a writ 
of fieri facias, and is not bound to 
show any judgment. It is suffi- 
cient for his defence that he has 
acted in obedience to a mandate 
proceeding from a court of compe- 
tent authority; and if he have a 
writ of execution bearing tesee the 
first day of a term, he may by vir- 
tue thereof take away goods of the 
defendant in the hands of a person 
who had bona fide purchased them 
since the ‘este of the writ. Farley 
vs. Lea vol. 4, 169 
If a sheriff sell land under an exe- 
cution authorising him to sell, his 
deed is good, and passes the title, 


‘although in his deed to the purcha- 


ser he make an erroneous recital of 
the power under which he sells. 
And that he sold undera particular 
execution must be presumed, until 
the contrary be shewn, if he had 
that execution in his hands at the 
time, and sold the lands thereby 
directed to be sold. Huggins vs. 
Ketchum vol. 4, 415 
A description in a sheriff’s deed 
of “all the right, title and estate 
which the said J. W.” (the de- 
fendant) ‘‘ has in the county of 
Onslow, on Queen’s creek, being 
all th. land which the said J. W. 
owned on said creek,” though far 
from being so particular as could 
be wished ina sheriff’s deed, is 
not, it seems, so indefinite as to: 
make the deed void on‘that ac- 
count. Jbid. ’ 415 


the sheriff it is divested out of the|10. If a party claimed under a sher- 


defendant, but of course no farther. | 
This interest in the sheriff, which) 
is ealled a special property, enables’ 
him to perform certain acc in re-| 


gard to it: but it results from 7 


iff’s sale, made by virtue of seve- 
ral distinct judgments and execu- 
tions, and the judge instructed the 
jury that if the executions were in 
the hands of the sheriff at the time 
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of the sale, he had authority to sell,’ 


INDEX. 


STATUTE, 


and the jury thereupon found a Arguments upon the policy of a law, 


general verdict for the plaintiff; and 
it afterwards appear that only one 
of the executions was sufficient to 
authorise the sale, but whether that 
authority extended to all the lands: 
described in the sheriff’s deed,’ 
and claimed by the party, or to a 
part of them ouly—or whether it 
extended to them at all, is not, 
shewn, a new trial will be granted. 
Ibid. 415, 
11. A breach assigned * for a gene- 
ral misfeasance in office” in a suit 
on a sheriff’s bond, is too general 
and broad, and the court will not! 


though undoubtedly admissible, are 
to be listened to with much cau- 
tion. The interpreters of a law 
have not the right to judge of its 
policy, and when they undertake 
to find out the policy contemplat- 
ed by the makers of the law, there 
is great danger of mistaking their 
own opinions on that subject, for 
the opinions of those who had a- 
lone the right to judge of matters 
of* policy. Roberts vs. Cannon 
vol. 4, 267 


SUPREME COURT. 


permit any evidence to be given| The Supreme Court will reverse a 


upon it. 
vol. 4, 


Governor vs. Harrison! 
461) 


12. A former sheriff has no authority, 
to act under a writ directed to his 
successor, and therefore a writing 
purporting to bea return by thel 
former sheriff, made upon such) 
writ, is not in law a return, and of, 
course nota part of the record in! 
that suit. Nor is a receipt ex-| 


pressed to be in full upon such ex- J, 


ecution, given by one admitted to, 
be, but not appearing on the record| 
to be, the real plaintiff, to the for-! 
mer sheriff, an acknowledgment of 
record of the satisfaction of the 
judgment. It is but evidence in 
pais of the fact of payment, which 
may therefore be met by other tes- 
timony to explain or disprove that 
fact. Spruill vs. Bateman vol. 
4, 489 


See Execution 12, 17, 18—Insotv- 9 


ent Derrors 3, 4—Taxes. 
| 


SLAVES. 

See Crrizens 2, 3—Evipence 1— 
Fetony 2--Lire ESTATE IN SLAVES 
1, 3, 4, 5—Murper 2, 4, 5— 
Sate 1, 2, 7—Usvunry 12, 13, 


judgment of the Superior Court re- 
fusing to act upon a discretionary 
power where such refusal proceeds 
not upon the exercise of its dis- 
cretion, but upon the ground of a 
want of power to act. Winslow 
vs. Anderson vol. 3, 11 


See AmMenpMeEntT—NeEw TRIAL. 


SURETY AND PRINCIPAL. 


The endorser of a single bill for 
the accommodation of the princi- 
pal obligor is not, without a spe- 
cial contract to that effect, liable to 
contribute as a co-surety with one 
who signed the bill as a co-obligor 
with the principal. ‘The endorser, 
in such case, is to be taken only 
as asupplemental surety, and not 
liable to be called on for contribu- 
tion by the primary surety. Daw- 
son vs. Pettway vol. 4, 396 


If, in such case, the bill were giv- 
en to renew a former one ‘n which 
the present endorser was a co-obli- 
gor, and the present co-obligor on- 
ly an endorser, that circumstance 
might perhaps be evidence to the 
jury, that the form last adopted 
was accidental only, and that in 
fact there had been an agreement 
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of common and mutual liability/See Bitts axp Promissory NoTEs 1, 


between those who gave their 
names to the principal debtors. J-| 
bid, 396) 
S. Where a party signs a note as the! 


2, 4, 5—Evipence 6, 8, 18— 
Guaranty 4—PartTnNersuiP |. 


TAXES. 


surety of another, and then a third 1, A sheriff’s deed for land sold for 


person also affixes his name as a| 
maker, adding to his signature the 
words “ surety to the above,” the 
first surety cannot, upon paying 
the note, compel contribution a- 
gainst the second surety, unless it 
is wade satisfactorily to appear, 
that the second surety intended to, 
place himself in the relation of co-| 
surety with the first: Zhompson) 
vs. Sanders vol. 4, 404 
4. It is not necessary, to enable one 
co-surety to have contribution from 
another, that the former should pay 
the debt under the compulsion ofa 
suit. Linn vs. McLelland vol. 





4, 458 
5. J: seems that a surety who has 


paid the debt of his principal, upon 
the default of the latter, may recov- 
er of his co-surety, though the prin- 
cipal was solvent when the surety 
paid the money; provided the prin- 
cipal subsequently became insolv- 
ent before the surety received pay- 
ment, or had a reasonable time to 
prosecute a suit against him to 





judgment. Such surety certainly 
may recover where the insolvency 
of the principal existed from the! 
day the money was paid to that on 
which the suit was brought against 
the co-surety. bid. 458) 
6. The contract between principal! 
and surety—though it may be in- 
ferred from the nature of the secu- 
rity given to the creditor—is not 


taxes, is not of itself sufficient to 
deprive the owner of his land— 
there must be furtter evidence that 
the taxes were due for which the 
land was sold by the sheriff. Love 
vs. Gaies_ vol. 4, $63 


2. A sheriff ’s deed for land, sold for 


taxes, is not sufficient to deprive 
the owner of his Jand, without 
shewing further the authority of 
the sheriff io sell, by proving that 
the taxes for which the sale was 
made, were due. Fentland ve. 
Stewart vol. 4, $86 


Sec SueuirrF 2. 


TENANT IN COMMON. 


1. One tenant in common may have 


an action on the case against his 
co-tenant for any act done on the 
land amounting to waste or de- 
struction, but he cannot, in any e- 
vent, have an action of trespass 
quare clausum fregit against him, 
nor against any other person enter- 
ing under his ‘authority. .4nders 
vs. Meredith vol. 4, 199 


2. A tenant in common has no right 


to inflict a battery upon one who 
enters upon the land, under the au- 
thority of the co-tenant; and in 
this respect there is no ditinction 
between the co-tenant and one en- 
tering with him, and under his au- 
thority. Causee vs. Anders vol. 
246 


’ 


contained therein nor evidenced See Coxiour or Trrtge—Esectment 


thereby, but is a collfteral contract 
—usually a parol one, which may 


S—Esrtopret. 3, 4. 


therefore be shewn by any compe- TENDER AND REFUSAL 


tent 
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and satisfactory evidence. 1. Where a party is bound by his a- 
Wharton vs. Woodburn vol. 4,| 


greement to make a tender of an 
article at a particular place, and the 
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other party apprises him tbat he 
will not receive the article at all, it 


dispenses with the necessity of 


making the tender. Jubley vs. 
Fossett vol. 5, 97 
2. Bank notes are not a lawful ten- 
der in fulfilment of a contract to 
pay money. Donaldson vs. Ben- 
ton vol. 4, 435 
See Pieas anv Pieapixc 2. 


TRESPASS. 

1. The action of trespass quare clat 
sum fregit, being a remedy for an 
injury to the possession, cannot be 
maintained by him who had not! 
‘possession when the wrong was 
done. But where there is no ac- 
tual possession in another, the law 
adjudges him in possession who 
has the property; and this posses- 
sion, which is usually called con- 
structive possession, is fully suffi- 
cient to maintain the action. Dobbs 
vs. Gullidge vol. 4, 68 

2. The action of trespass quare clau- 
sum fregit, is purely a personal ac- 
tion, sounding wholly in damages, 
and if permitted to survive the per- 
son damaged, survivors to his ex- 
ecutor or administrator. it cannot 
be revived by the heir or devisee 
of the person injured. Jbid. 68 

3. ‘The action of trespass vi ef armis 
is the proper remedy where a dog 
is killed by a direct administration 
of poison—as where the poison is 
thrown down to the dog mixed up 
with food. But where the defen- 
dant puts the poisoned food where 
he knows the dog will pass along 
and get it. case is the proper reme- 
dy. Do:/son vs. Mock vol. 4, 146 

4. The distinction between injuries 
which are the proper subjects o 


an action of tresspass, and those) 


which are to be redressed by an 
action on the case, between injuries 


immediate, and injuries consequen-' 
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| tial, is sometimes very subtle and 
attenuated. Acts which are of them- 
selves invasions upon the person 
or property (in possession) of an- 
other, are of the first class, or im- 
mediate injuries. Acts, which by 
reason only of subsequent occur- 
rences, occasion an injury to the 
person or property of another, 
which injury was either foreseen 
or ought to have been guarded a- 
gainst, aré the subjects of an ac- 
tign by the party grieved, because 
of this consequent injury, and 
come under the second class.— 
Ibid. , 148 


There are some instances where, 
although ‘the injury be immediate, 
it may be alleged as a consequence 
of negligence or inattention, and 
the action on the case may be main- 
tained. But where the injury is 
entirely an indirect consequence of 
a previous act, it cannot be com- 
plained of as a trespass vi ef armis. 
Ibid. 150 


‘See Possession 1—Tenant 1n Com- 
MON Il. 


| 








TRIAL, 


On the trial of misdemeanor, the 
Court has a discretionary power to 
discharge the jury before they have 
rendered a verdict, and to require 
the defendant to be again put upon 
his trial for the same offence.— 
State vs. Morrison vol. 3, 115 





TROVER. 


1. Where aslave, who was bequeath- 
ed to one for life and then over, 
had been carried off and not heard 
from for more than seven years be- 
fore the death of the tenant for life, 
it was held, in an action of trover 

| for the slave by the ultimate pro- 

| prietor, after the death of the ten- 
ant for life, that a presumption of 
the slave’s death arose after seven 














INDEX. 


year’s absepce without being heard} 
from; and that the plaintiff must 
fail in his action, because there! 
was no proof of property in him- 
self, nor a conversion by the de- 
fendant, both which were necessa- 
ry to sustain his case. Lewis vs.| 
Mobley vol 4, 323 
2 To maintain the action of trove, 
it is indispensable that the plainti | 
should shew a conversion by the 
defendant of property whereunto; 
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his trustee in selling or exchanging 
articles of the trust property, and 
an exchange made by the debtor 
without any precedent authority 
from the trustee, but subsequently 
ratified by him, will vest the title 
of the article taken in exchange, in 
the trustee, as against the debtor or 
those claiming as his creditors, if 
not from the exchange itself. at 
least from its ratification. Hubbard 
vs. Winborne vol. 4 137 


\ intiff, at the ti t - , 
the plaintiff, at the time of thatgon 4. To permit the debtor who re- 


version, had a present right of 
possession. ‘Therefore where the! 
parchaser of a slave frou the ten-' 
ant for life, sold him oug and out, 
during the life of the tenant for 
life, it was held that the ultimate 
proprietor could not maintain tro-| 
ver against the seller for the al-; 
leged conversion, because, during 
the life of the tenant for life, his 
right of possession had not ac | 
crued, and after the death of such 
tenant, there was no act of conver- 
sion. Jbid. 323 





mains in possession after convey- 
ing his property in trust, to ex- 
change articles of the trust property 
for others by the assent of the trus- 
tee, is not such an evasion of the 
statute requiring the registry of 
deeds of trust, as to prevent the 
trustee from acquiring the legal ti- 
tle to the article taken in exchange. 
How far it may go as an argument 
of fraud from the deception on 
creditors to which it tends, Qu? /- 

id. ~ 138 


'5- Upon a sale of goods made by a 


TRUSTS AND: TRUSTEES. | 
1. It is a common remark that courts 
of law do not notice trusts. Cer-| 
tainly they do not for the purpose; 
of administering them, for this is/ 
the peculiar function of courts of e-| 
quity But a!l courts must notice; 
the legislative will duly expressed, 
and therefore deny va'idity to what) 
that will for any cause, denies a le-| 
gal existence. Shober vs. Hauser, 
vol. 4, 96; 
2. It is immaterial how the illegal! 
purpose is manifested, whether by 
way of trust or covenant, or collat- 
eral engagement; the moment that 
illegal purpose is judicially ascer- 
tained, the penalty of the law at- 
taches to the denounced transac- 
tion. Ibid. 96 
3. The debtor may act as agent for! 





trustee, mutually appointed by the 
parties contending for the goods or 
their proceeds, if it were part of the 
agreement that the trustee should at 
all events collect the money, and 
Fold it subject to the decision of 
certain arbitrators, then in a suit by 
the trustee. for the price of the 
goods before any award made, it 
would be repugnant to the agree- 
ment to permit one of the parties 
who purchased the goods to with- 
hold the purchase money upon an 
allegation of a preferable claim, or 
to suffer the validity of such claim 
to be adjudged when its oppo- 
nents had not an opportunity to 
contest it. Jslay vs. Stewart vol. 
4, 160 


-SEE Evipexct 92—GUARDIAN 3. 
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1. 





USURY. } 
A deed of bargain and sales for 
land, made in trust to secure the, 


payment of money borrowed upon 4. 


an usurious agreement, is an “ as-| 
surance for the payment of monev’’| 
denounced by the statute against, 
usury, and is absolutely void; and, 
a sale by the trustee to one purcha- 
sing even without notice of the u-| 
surv, will convey no title to the 
purchaser. Shober vs. Hauser 
vol. 4, 91) 


| 
A requisition by the lender of the; 
borrower, as a condition of a loan,' 
that the borrower shall take up! 
notes held by the lender on an in-| 
solvent man, would per se be usu-| 
ry in law; and if the securing the 
doubtful debt formed any part of 


the lender's inducement, it raises a5. 


suspicion of an agreement for more) 
than lawful interest upon the mo-! 
ney lent, which calls for an expla- 
nation on the part of the lender.! 
But if the doubiful notes would be, 
good in the hands of the borrower, | 
or if the maker of them had re-| 
quested the borrower to take them 


up, and he had agreed to do so, or 6, 


if the lender bona fide believed the; 
facts to be as here supposed, then 
in truth he did not intend to take a 
higher profit upon the sum loaned. 
than lawful interest, and the agree- 
ment would not be usurious. /bid.| 
91) 
Phere is no instrument whatever. 
claiming to operate merely by the 
assent of the parties thereto, which; 
may not be impeached at law for7 
usury. Fines, feoffments, grants, 
leases, although in form executed, 
contracts, may be averred-to have 
been executed as assurances or se- 
curities upon usurious agreements, 
and upon such averment being es- 
tablished, are as much avoided 
thereby as bonds, covenants. notes, 


INDEX. 


or other contracts executory in 
their nature, are avoided by the 
plea of usury. bid. 97 


The inability of the borrower to 
recover from the lender, money ac- 
tually paid upon an usurious con- 
tract, does not result from the con- 
tract being voidable and not void. 
If it were voidable only, then by 
the payment, he confirmed the con- 
tract, and could not recover the u- 
surious excess, which he certainly 
may. The contract is absolutely 
void. ‘The apparent creditor has 
no right to a cent of it—but he may 
with a clear conscience, keep what 
was in conscience due to him; and 
if the borrower has voluntarily 
paid that, then volentt non fit ingu- 
ria. Ibid. 102 
If the purchaser from the trustee 
had required the borrower to join 
with the trustee in the conveyance, 
then he might have made title di- 
rectly from the borrower upon a 
new and distinct contract with him, 
and this contract being free from 
illegality, bis title under it would 
have been valid. bid. 103 


If a purchase be made bona fide, 
the debtor standing by and encour- 
aging the sale, or by his silence 
practising fraud upon the purcha- 
ser, though a court of law will be 
compelled to hold that no title pass- 
ed, on account of the conveyance 
to the trustee being to secure an u- 
surious debt, a court of equity is 
competent to remedy the mischief. 
Ibid. 105 
Where, upon the endorsement of 
a rote, the endorsee took more than 
six per centum per annum by 
way of discount, but the excess 
was small and was allowed by the 
endorser expressly for the trouble 
the endorsee would be at in travel- 
ling to make a demand upon the 
maker of the note, it was held, 
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that the transaction on its face was1l. A deed for land, executed by a 


not so unreasonable as to warran 
the court in declaring the endorse- 
ment to be usurious, but that it 
ought to have been left to the jury, 
as a question of fact to say+wheth-| 
er the allowance to the endorsee 
was intended bona fide as a remu- 
neration for trouble, or was de-| 
signed as a cover to hide an agree- 
ment for excessive discount. Mc-| 
Kesson §& Co. vs. McDowell 
vol. 4, 120, 
8. Where an endorsve takes a bill or, 
note with the endorsement or guar-; 
anty of the endorser, and advances 
therefor less than the real Value of 
the bill or note, the transaction is. | 
in effect, a loan between the endor- 
see and endorser, and is usurious 
as between those parties. Mc£l-| 
wee vs. Collins vol. 4, 209, 
9. There is a distinction between ta-; 
king a bill or note and advancing! 
money on it with an endorsement 
or guaranty, and. one without. The 
last is a purchase, and may be for, 
less than the real value; the other; 
is a loan, and within the operation) 
of the statute against usury. /bid,) 
210 
10. Ifa note be endorsed for the ac-| 
commodation of the maker, to ena- 
ble him to raise money upon it, and 
be handed to a bill broker, who 
gets it discounted at a greater rate 
than seven per cent. in New York. 
and hands the proceeds to the ma- 
ker, the transaction will be usuri-| 
ous as between the endorser and 
endorsee; but if the endorsee pay 
the broker the full value upon dis-| 
counting the note, the latter’s with-; 





kusband in trust to secure a usuri- 
ous debt, is void as against his 
widow's claim to dower, and she 
is not bound to await the action of 
the heirs to regain the possession 
from one holding adversely under 
the deed. Norwood vs. Marrow 
vol. 4, 442 


12. If, upon a mortgage of a slave, it 


is agreed that the mortgagee shall 
have the use of the slave in lieu of 
interest on the money advanced, it 
will not be usurious if that use does 
not exceed the legal rate of interest 
on the debt. Joyner vs. Vincent 
vol. 4, 512 


13. If, in a mortgage deed for a fe- 


male slave, it is provided that the 
mortgagee shall have the increase 
of the slave, the transaction will 
not be usurious, though the in- 
crease exceed in value the legal 
rate of interest on the sum advanc- 
ed, if the increase were not to vest 
in the mortgagee by 1eason or on 
account of the loan and forbear- 
ance, but were to become his in a 
different character, namely, as the 
donee of such increase; and parol 
evidence is admissible to prove the 
intended gift, for the purpose of 
repelling the imputation of a cor- 
rupt design to reserve usurious in- 
terest, whether it would be admis- 
sible or not to convert the apparent 
mortgage of the increase into a gift 
of them to the mortgagee of the 
mother. IJbid. © 512 


Sec Broxer 2. 


VENDOR AND PURCHASER. 


holding from the maker more than If a vendor receive from the purcha- 


enough of the proceeds to cover his 
fair commission, will not make the 
transaction usurious, the endorsee 
in such case not being affected by 
the misconduct of the broker. Lung 





vs. Gantley vol. 4, 313 


ser the note of a third person at 
the time of the sale, (such note 
not being forged, and there being 
no fraudulent misrepresentation on 
the part of the purchaser as to the 
solvency of the maker,) itis deem- 
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ed to have been accepted by the| 


contrary be expressly proved.— 
Carpenter vs. Wall vol. 4, 145, 
See Execution 5, 12, 16—Fravups 
AND FraupuLent - CONVEYANCES 
1, 3, 4, 5, 6, 7, 8, 9—Saxe. | 


VERDICT. | 
1. If evidence strictly irrevalent has 
been admitted, a right verdict ought 
not to be set aside on accout of its 
reception, unless it is perceived 


that it worked a prejudice to the 2. 


vol.| 
119, 
] 


party. May vs. Gentry 
’ 

2. Where the general issue, statute 
of limivations and usury are plead, | 
and the jury find for the plaintiff, 
upon the two first pleas, and for, 
the defendant upon the last, upon, 
which he has judgment in his fa | 
vor; on an appeal, the Supreme’ 
Court cannot, if there were error! 
in the charge of the Judge on the. 
last plea, refuse to reverse the’ 
judgment upon the ground that the! 
jury ought to have found different- 
ly on the two first pleas, because 
the Court cannot judicially see that! 
the finding was wrong, and if they’ 
could, the verdict while it stands,' 


is conclusive of the facts which it', 
declares, and the Court have not'* 


the power to modify or alter it.—' 

McKesson & Co. vs. McDowrll| 

vol. 4, 122) 
See Decraration 8S. 


VOID AND VOIDABLE. | 
It does not follow that a contract is 
merely voidable and not void, be- 
cause the rules of pleading require; 
that the matter, by reason whereof, 
validity is denied to it, should be 
brought /egitimo ordine to the’ 
court. Shober vs. Hauser vol.! 





4, 101) 
Sez Usury 4: | 
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VOTER, 


vendor in satisfaction, unless the 1, Under the Sth section of the Con- 


stitution, a residence within the 
State, for twelve months immedi- 
ately preceding the day of an elec- 
tion—no matter in what county or 
counties of the State—is sufficient 
to entitle one, otherwise qualified, 
to vote for members of the House 
of Commons for the county in 
which he resides at the day of e- 
lection. Roberts vs. Cannon vol. 
4, 2SO BA 
By a residence in the county, the 
Constitution intends a domicil in 
that county. This requisition is 
not satisfied by a visit to the coun- 
ty, whether for a longer or a short- 
er time, if the stay there be for a 
temporary purpose, and with the 
design of leaving the county when 
that purpose is accomplished. It 
must be a fixed abode constituting 


it the place of hishome. Jb. 241, 


« a 
Zs 


WARRANT. 
See AMENDMENT. 


WIDOW. 
See Dower. 


WILLS. 
Where, upon a petition for the 
reprobate of an alleged will, it ap- 
peared that the instrument was at- 
tested by subscribing witnesses, 
but was not written or subscribed 
by the testator, that it disposed of 
the whole of the testator’s estate 
from the next of kin in favor of a 
person who was present at the 
making, and that it was proved the 
day after it was made, it was held 
that probate ought to be revoked, 
that the lapse of nine or ten years 
would not raise a presumption of 
acquiescence on the part of the 
next of kin, when it appeared that 
they were numerous, and were 





pt 
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much dispersed, and several of 
them were infants and married wo- 
men. Gray vs. Maer vol. 3, 47 


2. On a petition for the reprobate of 
an alleged will. if it appear that one 
of the defendants lives beyond the 
limits of the State, notice by pub- 
lication is sufficient as to him.— 
Ibid. 47 
3. A devise of lands in this State, 
since the first day of January, 1838, 

is good under the first section of 
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allowed, there must be an affidavit 
of some error in fact, by which, 
in case the fact to be assigned for 
error is true, the plaintiff’s right of 
action will be destroyed; and it is 
a matter of discretion with the 
court before which the application 
is made, whether upon the affida- 
vits to grant the writ or not, which 
cannot be revised by this court up- 
on an appeal. Tyler vs. Morris 
vol. 4, 487 


the “act concerning last wills and 2- The court, upon an application for 


testaments” (ch. 122 of the Revis- 
ed Statutes,) notwithstanding the 
repeal of all the British Statutes, 
by the 2nd section of the ** act 
concerning the Revised Statutes,” 
(ch. 1 of the Revised Statutes.) — 
Overton vs. Overton vol.4, 197 
Sez Evivence 2, 15. 


WILMINGTON AND RALEIGH 
RAIL ROAD COMPANY. 
Sez Jupemenrt 8. 


WITNESS. 
Sze Evipence 2, 3, 6, 8, 9, 15, 16, 
20, 22. 


WRIT OF ERROR. 
1. A writ of error, coram nobis is 
nota writ of right. Befoge it is 
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a writ of error coram nobis, does 
not decide the fact assigned for er- 
ror definitively. If the writ be 
granted, the other. party when 
brought in, may plead and take is- 
sue upon the fact, which must be 
tried by a py and not by the 
court. Jbid. 487 


$3. A writ of error coram nobis, is 


not in itself a supersedeas; it is so 
or not according to circumstances, 
and therefore execution cannot be 
sued out after the allowance cf a 
writ of error without the leave of 
the court, and whether the super- 
sedeas shall issue after the allow- 
ance of such writ, must depend on 
circumstances to be adjudged of by 
the court. bid. 488 




















ERRATA. 
VOL. III. 
Page line 3, of the note to Miller vs. Twitty, strike out the word 

4 of,’ 

— 28, “ 18, from the bottom for “‘ council” read ‘“ counsel.” . 

— 29, “ 4, from bottom for “‘ now” read “ nor.” ‘ 

— 30, “ 5, from top for “ Waywood” read ‘* Haywood.” 

— 34, “ 3, of the the third note for “ af” read ‘act of.” 

— 535, “ 9, from"the top for “‘ court’ read “ cart.” 

— 36, “ 16, from bottom for “ cost” read “ cast.” 

— 46, “ 10, from top for * good” read * quod.” 

— 47, “ 19, from bottom after “‘ be’’ insert “ the.” 

— 58, “ 4, from bottom for “faci” read “ feci.” 

— 65, “ 13 & 15, from top for “ spoilator” read “ spoliator.” 

— 69, “ 16, from bottom for “ retraxet” read “ retraxit.”” . 

— 71, “ 9, from top strike out the period and insert a comma af- 
ter “ plaintiff.” 

— 71, ‘ 15, from top for “council” read “ counsel." 

— « «  §8, from bottom for “ payer” read “* payee.” 

— 77, “ 17, from top strike out the period and insert a semicolon 
after “‘ maker."? 

— 80, ‘* 11, from top for “ council” read “ counsel.” 

— 84, “ 12, from bottom for “ principal” read “ principle.” 

— 87, “ 5, of the note for “ then” read “ there.’’ 

— 96, “ 8, from bottom for “ Baloarc” read “ Balaam." 

— 99, “ 12, from top after “‘ charged” insert “in the.*’ 

— 126, “ 14, from bottom for “ recent’’ read “ secret.’’ 

— 131, “ 13, from bottom for “ proceeding” read “* preceding.” 

VOL. IV. 
Page 10, Tine 5, from bottom after ‘“ submitted” insert “to.” 

— 16, “ 2, from top for “ office” read ‘ officer.” 

— 24, “ 13, from top strike out “ for.’’ 

— 28, “ 11, from bottom for “ ball’ read “ bail.” 

— 32, “ 13, from bottom for “ of” read « if.” 

— “ %, from bottom for ‘ ceo” read ‘* eo.” 

— 59, “ 21, from top for “ priority’’ read “ privity.” 

— 60, Top line for “ judgment” read “* agreement.” 

— 78, “: 10, from bottom after “ submitted” insert “to.” 

— 81, “ 14, from bottom after “ given” insert a period. 

— ‘“ 12, from bottom for “ in” read * and.” 

— 87, “ 6& 18, from bottom for “impresenti” read ‘in presenti " 

— 102, “ 1&8, from top for ‘* Mon” read “ Maul.” 

— 103, “ 10, from bottom for “‘ passed” read “* pressed." 

— 104, “ 2, from top for “ payer” read “‘ payee.” 


19, irom bottom after “ to”’ insert “ be.” 





ERRATA. 


oO 
en 
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18, from bottom for «* Mad.” read ‘¢ Mod.” 
8, from top for “* Mon”? read “ Maul.’? 
12, from top after “ consequence” insert * to, ” 
12, from top for “in” read “ as.” 
9, from top for “* Tell’’ read “ Fell.” 
8, from top for “ flagran:’”? read “ flagrante.” 
ss 1, of the 2nd ay oo Mellwaine & Co. vs. Ward 
for ** of? read “4, ns 
‘¢ 8, from top for ** blacked” read “‘ blocked.” 
'# 19, from bottom for “* Bur & Ald” read «* Barn & Ald.” 
4, of the 4th note before “ Revised” read ‘+ Srd chap. of 


6, from bottom for *‘ defendant” read ‘ Justice.” 
13 & 24, from top (Index) for “241” read “256.” 





